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Enforcement Actions under

Securities Laws

The Securities Laws empower the SEBI to resort to a number of
enforcement actions simultaneously for the same offence. An

effective enforcement framework has been evolved over time to
meet the changing needs of the market. The unique and deterrent
features of this framework have been explained here.

n noticing any prima facie
contravention of any provision of the
securities laws, pending or on
completion of the fact finding process,
if the Whole Time Member (WTM) of
the Securities and Exchanges Board
of India (SEBI) considers it necessary,
he issues immediately, an ad-interim,
often ex-parte, order directing certain
preventive measure(s) to contain
further damage. On completion of the
fact finding process, he decides the
enforcement action(s) appropriate for
the alleged contravention, if any. If the
contravention has been committed by
an intermediary, he may initiate an
enquiry proceeding, appoint an
enquiry officer (EO) to conduct an
enquiry and submit a report to him.
Based on the recommendation of the
EO, he may suspend/cancel the
registration of the intermediarcy)
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concerned. He may initiate an adjudication
proceeding and appoint an adjudicating officer
(AO) to impose monetary penalty on the
delinquent. He may also initiate section 11B
proceeding and issue an order directing a wide
variety of preventive/remedial measures. In
addition, he may initiate prosecution before the
competent court. In fact, where ever he considers
appropriate, he initiates a combination of these
proceedings. While most of the proceedings are
closed on merits with appropriate directions, quite
a few are settled by a panel of WTMs under the

consent procedure. An outline of these
proceedings is as under:
Enforcement Action | Authority Delinquent Outcome
Section 11(4)-Interim | WTM Any person Preventive measures
Enquiry EO followed by | Intermediaries | Suspension or
WTM cancellation of
registration
Adjudication AO Any person Monetary penalty
Section 11(4) & 11B WTM Any person Preventive and
remedial measures
Prosecution Court Any person Imprisonment and /
or monetary penalty
Consent Settlement Panel of WTMs | Any person Terms of settlement

The above enforcement framework has evolved over time to
meet the changing needs of the market and based on the
experience of administering the securities laws and judicial
pronouncements. This paper attempts to explain the unique,
but deterrent features of this framework from the perspective of
the delinquent.

Creation of offences

Generally, there is a broad separation of powers among the
agencies associated with law - the legislature makes the law;
the executive and the judiciary respectively administer and
enforce it.This provides a system of checks and balances for
one another to prevent misuse of power. The securities laws, in
contrast, do not follow the strict separation of powers to a large
extent. These confer on SEBI and self-regulatory organisations
(SROs) substantial quasi-legislative and quasi-judicial powers,
in addition to full executive powers to enable them to make and
enforce the laws proactively, and preferably, before the harm is
done. These agencies, therefore, simultaneously make,
administer, and enforce laws. For example, section 15HB of the
Securities and Exchange Board of India Act, 1992 (SEBI Act)
prescribes a penalty upto Rs.1 crore through adjudication for
failure to comply with any provision of the regulations. Similarly,
section 24(1) prescribes a penalty of imprisonment upto ten
years, or a fine upto Rs.25 crore, or both through prosecution
for contravention of any provision of the regulations. The
regulations are, however, made by SEBI under section 30 of
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Generally, there is a broad separation of
powers among the agencies associated
with law - the legislature makes the law; the
executive and the judiciary respectively
administer and enforce it. The securities
laws, in contrast, do not follow the strict
separation of powers to a large extent.
These confer on SEBI and self-regulatory
organisations (SROs) substantial quasi-
legislative and quasi-judicial powers, in
addition to full executive powers to enable
them to make and enforce the laws
proactively, and preferably, before the
harm is done.

the Act. If SEBI prescribes certain norms through the
regulations, non-compliance of the same would attract penalty
under section 15HB as well as section 24(1). Thus, for all
practical purposes, SEBI prescribes the norms to be followed
through regulations, and the penalty for failure to comply with
the same. Besides, SEBI creates obligations under the
regulations and prescribes the penalties for non-compliance
with the same. For example, it has, through the SEBI (Stock
Brokers and Sub-Brokers) Regulations, 1992, listed a variety of
penalties that can be levied for different failures under the said
regulations. Similarly, the stock exchanges, through their
regulations, prescribe norms as well as the corresponding
penalties for failure to comply with the same. As a
consequence, if SEBI/an exchange considers a particular
conduct undesirable, it can within no time outlaw the same
through regulations and enforce such regulations. It does not
have to wait for the legislature to outlaw any conduct through
legislations or create an offence. Nor does it need to seek
judicial concurrence for levying a variety of penalties (except
prosecution) on the delinquent. While enabling the authorities
to deal swiftly with any emerging misdemeanour in the market,
this arrangement empowers them to create new offences under
the law and adjudicate the same.

Expansion of Jurisdiction

The securities laws belong to a genre which believes that it is
not possible to visualize all possible circumstances and provide
for the same in law. The legislations here tend to be skeletal,
but have the potential to deal with all possible circumstances.
For example, the SEBI Act empowers SEBI to regulate not only
the intermediaries listed in the Act, but also such other
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intermediary who may be associated with the securities market
in any manner. This allows SEBI to regulate the intermediaries,
that are not listed in the Act, in future should the need arise and
also the new intermediaries that may emerge in future, without
any amendment to the Act. Similarly, SEBI is responsible for
administration of the Depositories Act, 1996 (Depositories Act),
where 'security’ means such security as may be defined by
SEBI. This enables SEBI to prescribe a large variety of papers
to be 'security’, whether these are 'securities' or not under the
Securities Contracts (Regulation) Act, 1956 (SCRA) and
thereby define its regulatory jurisdiction. Further, the SCRA
defines 'securities' to mean shares, bonds, debentures,
instruments of similar nature, rights or interests in such
instruments, and any other instrument so declared by central
government. This enables central government to expand the
jurisdiction of SEBI by declaring any instrument to be
'securities’. A large number of plantation schemes came up in
1990s and raised huge amounts from public. SEBI, which had
authority to register and regulate collective investment
schemes (CIS), stretched the scope of CIS to include plantation
schemes within its ambit and started regulating them. A few
exchanges in 1990s allowed trading of eximscrips under the
regulations made under the SCRA though these are not
'securities’. The scope of listing agreement is being
continuously expanded by SEBI and exchanges to cast
additional obligations on the listed companies. Thus, the
securities laws enable the authorities to expand their
jurisdictions to some extent, and enforce their authority over the
expanded jurisdiction.

Time frame

There may be situations where the contravention does not
come to notice of the authorities immediately or the delinquent
manages to hide the contravention for a long time. If general
law of limitation applies, the delinquent goes scot free if the
enforcement action is not initiated within the period of limitation.
In order to ensure that the delinquent is penalised sooner or
later, SEBI is not barred from launching investigation / enquiry
and initiating enforcement action against the delinquent for
contravention of the securities laws even after lapse of several
years. On the other hand, there is no time frame to conclude a
particular enforcement action initiated under the securities
laws.There are quite a few proceedings initiated more than a
decade back waiting for conclusion. In the matter of Subhkam
Securities Private Limited (Appeal No.73 of 2012), while noting
that it had taken SEBI twelve years to complete the proceeding
relating to market manipulation, the Securities Appellate
Tribunal (SAT) observed that inordinate delay in conducting
inquiries and in punishing the delinquent has demoralizing
effect on the market players who are ultimately 'not found
guilty". In the matter of Bankim J. Shah v. SEBI (Appeal No.164
of 2012), the SAT observed: "We fully appreciate the fact that
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no time limit is provided for finalisation of proceedings in the Act
or regulations. However, delay defeats justice and causes
undue hardship to the delinquent in putting forth timely
defence."As a result, the Damocles' sword hangs on the
delinquent for years together, he is looked down with suspicion
and practically ostracised from the market till conclusion of the
proceeding. The waiting for conclusion of the proceeding
occasionally becomes more painful than the worst penalty the
proceeding may warrant. There are even a few proceedings
where the matter has reached the penultimate stage, that is, it
has been heard by the WTM, but orders are yet to be passed
for years. While disposing of the matter between Mohit
International and another v. SEBI (Appeal No. 150 of 2012) on
19.07.2012, the SAT noted that though the appellant was
heard by SEBI on August 11, 2009, no order has yet been
passed. While there is no time limit on the authorities for
completion of a proceeding, the delinquent is under a strict time
frame for its response(s) as and when called upon under the
proceeding. Failure to respond to summons from SEBI within
the specified time invites additional penal consequences.

Multiplicity of Actions

The securities laws empower SEBI to resort to a number of
enforcement actions simultaneously for the same offence. For
example, section 24 of the SEBI Act provides that without
prejudice to any award of penalty by the adjudicating officer, if
any person contravenes or attempts to contravene or abets the
contravention of the provisions of the Act or of any rules or
regulations made thereunder, he shall be punishable with
imprisonment for a term which may extend to ten years, or with



fine, which may extend to Rs.25 crore or with both. This
provision allows both adjudication and prosecution for the very
same offence, though it is open if this provision is violative of
Article 20(2) of the Constitution. There have been cases where
SAT has upheld multiple actions by SEBI provided these are
initiated under different regulations. For example, in the matter
of Manu Finlease v. SEBI (Appeal N0.15/2003), the SAT held
that adjudication under section 15-I for insider trading does not
preclude SEBI from holding inquiry under section 11B of the
Act for fraudulent trades. This is because the same act may
amount to insider trading as well as fraudulent trade and it is
possible that contravention of the latter is established where
the former is not. Therefore, the WTM has the option to initiate
more than one proceeding simultaneously on completion of the
fact finding process. Accordingly, an intermediary found guilty
of market manipulation can be penalized by suspending or
canceling its certificate of registration. The directors or partners
of the intermediary can be directed not to deal in securities for
a specified period. The contravention can be adjudicated and
monetary penalty imposed. Further, the intermediary and its
officers can be prosecuted for the same offence. If SEBI is not
conscientious, every contravention could attract multiplicity of
proceedings and imposition of multiple penalties against the
same person for the same offence, though it is not uncommon
for these multiple proceedings resulting in conflicting
outcomes.This is in addition to penalties levied by self-
regulatory organizations such as stock exchanges against the
brokers, for example. In the matter of Kinglet Finlease &
Securities Ltd. v. SEBI (Appeal N0.88/2002), the SAT held that
the fact that NSE had deactivated the trading terminal of the
appellant and that a sum of Rs.29 lakh was debited towards
"fines and penalties" does not in any way preclude SEBI
exercising its powers under the regulations under the Act. It
observed that it is not material as to whether the facts relied on
by SEBI and NSE are one and the same. It is even possible for
SEBI as well as the exchange concerned to initiate
enforcement action for the contravention of the same law, such
as contravention of the listing agreement. And, such multiplicity
of actions does not constitute double jeopardy and it is perfectly
in order to initiate more than one proceeding against the same
delinquent for the same irregular activity or contravention of the
same law. Further, since the securities laws are in addition to
and in derogation of any other law, a delinquent may be
subjected to enforcement actions simultaneously under the
securities laws as well as other laws.

Mens Rea

All the three pieces of securities legislation namely, the SCRA,
the SEBI Act and the Depositories Act provide for imposition of
various civil penalties. It was doubtful for a while if imposition of
monetary penalty under the securities laws required evidence
of mens rea. It is now conclusively settled with a ruling from the
Highest Court that the adjudication proceedings are not
criminal or quasi-criminal proceedings. These deal with failures
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to comply with the statutory civil obligations. Penalty is
attracted as soon as the non-compliance with the statutory
obligation is established even if there is no mens rea. While
upholding imposition of monetary penalty in SEBI v. Shriram
Mutual Fund (2006) 68 SCL 216 (SC), the Supreme Court held:
"In our considered opinion, penalty is attracted as soon as the
contravention of the statutory obligation as contemplated by
the Act and the Regulations is established and hence the
intention of the parties committing such contravention becomes
wholly irrelevant...".And, when the state of mind is relevant,
what is material is what one does or omits to do and not what
he says. In the matter of Sahara India Real Estate Corporation
Limited and Ors. v. SEBI (CA No. 2011), the Supreme Court
observed that a person's inner intentions are to be read and
understood from his acts and omissions.

Amount of Penalty

An amendment in the SEBI Act in 1995 introduced monetary
penalties for specified offences. It then provided a ceiling on the
amount of monetary penalty that can be levied by an AO. For
example, section 15G of the Act provided that a person who
indulged in insider trading shall be liable to a penalty not
exceeding Rs.5 lakhs. Section 15J of the Act, however,
provided that the amount of penalty would be determined,
subject to the ceiling, by the AO who would be guided by the
factors including the amount of disproportionate gain or unfair
advantage made as a result of the default, the amount of loss
caused to an investor or any group of investors as a result of
default, and the repetitive nature of the default. This made it
clear that the penalties prescribed in the Act were maximum
and the AO has discretion to impose a lower penalty. The
amendment Act of 2002, however, changed the perspective
completely. It prescribed that the violator shall be liable to a
penalty of the prescribed amount for most of the contraventions.
For example, the amended section 15G now prescribes that the
person shall be liable to a penalty of Rs.25 crore or three times
the amount of profit made out of the insider trading, whichever
is higher. This kind of minimum penalties has been replicated by
an amendment Act in 2004 in the SCRA and the Depositories
Act also. It, therefore, appears that the AO has no discretion but
to levy the prescribed penalty irrespective of the gravity of the
contravention and intention behind it. However, section 15J has
not been repealed or amended giving an impression that the AO
can impose a lower penalty taking into account the various
factors enumerated therein. It is not very clear if the AO has any
discretion or is bound to levy the prescribed penalty. In fact,
judicial intervention has been sought to clarify the position.
However, from a practical perspective, the AOs have been
levying penalties as they consider appropriate and the SAT has
been upholding the same while reducing in some cases.
Nevertheless, the amount of penalty prescribed under the
securities laws is huge and often open-ended. A person failing
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All the three pieces of securities
legislation namely, the SCRA, the SEBI
Act and the Depositories Act provide
for imposition of various civil penalties.
It was doubtful for a while if imposition
of monetary penalty under the
securities laws required evidence of
mens rea. It is now conclusively settled
with a ruling from the Highest Court
that the adjudication proceedings are
not criminal or quasi-criminal
proceedings. These deal with failures
to comply with the statutory civil
obligations. Penalty is attracted as
soon as the non-compliance with the
statutory obligation is established

even if there is no mens rea.

to pay the penalty imposed by AO invites imprisonment upto ten
years, or fine upto Rs.25 crores, or both under section 24(2) of
the SEBI Act.

Official Bias

The WTM supervises the operational departments of SEBI. In
exercise of this supervision, he, directly or indirectly, orders,
guides, monitors and concludes the fact finding process such
as inspection, inquiry, audit or investigation. On completion of
the fact finding process, he determines the appropriate
enforcement action(s) to be initiated. He may decide to initiate
a section 11B proceeding and dispose of the matter himself
with appropriate directions. In most cases, however, he assigns
a matter either to an AO for adjudication or to an EO for
enquiry. Under the former proceeding, the AO can at best
impose a monetary penalty. The latter may result in
recommendation to WTM from the EO to suspend or cancel the
registration of an intermediary. There is a possibility of official
bias seeping in from executive responsibility to quasi-judicial
responsibility, that is, he may be influenced by his official bias
which he acquired during the fact finding process while
disposing of section 11B proceeding, assigning a particular
matter to AO or EO, or deciding on the recommendation of the
EO. This occasionally results in the WTM disagreeing with the
findings and/or recommendations of the EO and proposing
higher penalty than recommended by the EO while issuing
show cause notice or supplementary show cause notice.
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Further, mind is made up about the type of punishment (not
quantity of punishment) to be imposed on the delinquent when
the alleged contravention is referred to an AO or to an EO, that
is, at a stage when the nature and gravity of the contravention
has not been fully ascertained. If a contravention is assigned to
an EO, monetary penalty cannot be imposed even if the
enquiry findings justify imposition of monetary penalty. Similarly
if a contravention is assigned to an AO, the registration cannot
be cancelled even if he comes to the conclusion that the
contravention warrants cancellation of registration. Even the
SAT can't rectify this situation by converting one kind of penalty
to another as has been held by the Supreme Court in the
matter of SEBI v. Saikala Associates Ltd. (Civil Appeal No.
3696 of 2005) with SEBI v. Shilpa Stock Brokers Pvt. Ltd. &
Mehta Vakil Pvt. Ltd. (Civil Appeal No. 4640 of 2006).Thus, the
official bias of a WTM acquired in his executive capacity has
potential to determine the nature of enforcement action and the
consequential outcome.

Standard of Proof

The criminal offence requires proof beyond all reasonable
doubts. Since the offences under the securities laws are
generally civil in nature and it is very hard to have evidence for
certain offences like unfair trade practice or insider trading, the
preponderance of probability is considered the required level of
evidence. Its implication is that if it is in all likelihood that a
person has committed a contravention of law, even if there is
no clear evidence to establish it, he will be deemed to have
violated the law and shall be liable to the prescribed penalty.
However, there can be degrees of probability; the higher the
gravity of the alleged contravention, the higher must be the
preponderance of probabilities required for establishing the
same. But it can't be that high as warranted in criminal
offences. As a consequence, the available evidence may be
adequate to establish fraud if it is tried as a civil offence, but
may fail to establish it as a criminal offence. In such cases,
SEBI would be tempted to initiate adjudication rather than
prosecution. This makes the probability of an offence being
established higher in securities laws.

Innovative Directions

Section 11B of the SEBI Act allows SEBI to issue such
directions as are necessary in the interests of investors or
orderly development of the securities market. The nature of
direction is left to imagination of the WTM issuing directions,
and the law does not put any fetters on his imagination except
that it is in the interest of investors or the securities market.
However, the case laws make it clear that only remedial /
preventive measures / directions can be issued under section
11B. It can not be used to impose penalties, though some of
the preventive / remedial directions may operate as penalty on
the delinquent. The imagination of the WTM has resulted in
many innovative directions matching the circumstance. For
example, SEBI routinely directs the delinquents to disgorge the



unlawful gains made by them from contravention of law. It
restrains them from holding the position of director of any listed
company. It directs them to pay interest to investors who
received the payment late in public offers. It even directs them
to make a public offer to acquire shares from public
shareholders at a price to be determined by the stock exchange
and acquire the shares offered in response there to. It even
declares them as persons not fit and proper for any trade or
profession in the securities market. All these directions though
operate as punishment occasionally have been upheld by the
higher authorities.

Interim Orders

Section 11(4) allows SEBI to issue a large variety of directions
as enumerated therein, either pending or completion of fact
finding process, in the interest of investors or the securities
market. Most often directions under this section restrain the
delinquent from accessing the securities market or from dealing
in securities. Such restraint is not violative of Article 19 (1) (9)
of the Constitution, which guarantees freedom of occupation,
trade or business, as held by the Rajasthan High Court in the
matter of 21st Century Entertainment Pvt. Ltd. v. Union of India
and others (D. B. Civil Writ Petition No. 4333/2010) and 20
other related petitions. Most often, such directions are issued
by ad-interim ex-parte orders without hearing the parties
concerned upfront. The Rajasthan High Court also held in the
same matter that the provisions of post decisional hearing
enshrined in section 11 are consistent with Article 14 of the
Constitution. It is, however, doubtful if section 11(4) can be
used to issue directions which are penal in the nature, pending
completion of the fact finding process. This may amount to
penalising a person before conviction in contravention of Article
20(1) of the Constitution. The fact, however, is that the interim
order often debars a delinquent from participating in market
and it practically operates as a penalty on him. He suffers this
penalty till the conclusion of the fact finding process and also
the enforcement actions emanating therefrom. And, there is no
time limit by which these have to be concluded. Many have
sought intervention of the SAT to stay the operations of interim
orders particularly when there is inordinate delay in completion
of investigation. However, SAT has generally refused to do so,
though it has advised SEBI on occasions to complete the
investigations expeditiously or within a specified time. In the
matter of Rikhav Securities v. SEBI (Appeal No. 168 of 2012),
the SAT observed that it cannot bind SEBI to complete
investigations by a timeframe, but this time has to be a
reasonable one, more so when the entities are debarred from
dealing in the market which adversely affects their business. It
has occasionally directed that if SEBI does not complete the
investigation/pass an order within the specified time, the interim
order shall stand vacated.

Cumulative contraventions

The conjunction 'and' is a trend in enforcement actions under
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securities laws. The accusations under the securities laws are
generally for failure to comply with a large number of legal
obligations. For example, if a broker has allegedly indulged in
market manipulation, the show cause notice would invariably
accuse him of violating section 12A (a), (b), and (c) of the SEBI
Act, regulation 3(a), (b), (c) and (d) and regulation 4(1) and
4(2)(e) of the PFUTP regulations and regulation 7 of the
brokers regulations. As a consequence the responsibility shifts
to the delinquent to prove that it has not violated each of the
alleged provisions of law. The delinquent may put up a brave
fight, but may not succeed in getting all the charges dropped
against him.

Appeal

The scope for relief through appeals is very limited. A person
aggrieved by an order of the WTM or an AO can prefer an
appeal before the SAT. However, the SAT normally does grant
any relief from interim orders while investigation is on which
may take years. Even one kind of penalty can not be converted
to another through appeal. Further,there is no second appeal
except on a question of law to the Supreme Court arising out of
the order of the SAT.

Consent and Compounding

SEBI settles proceedings through a consent procedure to
achieve appropriate sanction without lengthy and costly legal
proceedings. It used to settle earlier all kinds of defaults as long
as the terms of settlement were appropriate. Now-a-days it
does not settle serious FUTP defaults, the ICDR defaults which
materially affect the rights of investors, the MF defaults which
have resulted in substantial loss to the unit holders, etc.
Besides, there is a formula to arrive at the terms of settlement.
The formula, however, does not factor in certain factors such as
strength of evidence available. If the evidence available is such
that the probability of conviction is negligible, the delinquent
would never settle the default for the amount derived by the
formula. Thus, the option to settle a default under the consent
route is limited. This is besides the fact there is a question
mark on continuation of the consent mechanism which has
been challenged before the Delhi High Court. Further, section
24A allows only offences which are not punishable with
imprisonment only, or with imprisonment and fine, to be
compounded. However, pursuant to Section 24, every offence
under the Act is punishable with imprisonment and, therefore,
no offence can be compounded.

Once SEBI notices an undesirable conduct or activity, there is
every likelihood that the offender would be punished and, most
likely, he would meet the harshest punishment. Given the
increasing surveillance and investigation capability of SEBI,
these powerful features serve as effective deterrent for
potential offenders of securities laws. [ ]
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