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Enforcing Investor Protection

MISSAHOO
PoEY he securitios market is,
l nnfortunately,  suscep-
AL tible to manipulation,
1"he securities laws, fortunn-
!c\ly,h.nvuw-:yqumlulpmvl-
5. l()l)'li()])! otect Investors,
‘Securities laws belong to a
goenre which holds that it 1s
not possible to visualise all
possible clreumstances, For
aixample, the Sebi Actempow-
@rs Sebl to regulate not only
the intermedinries lsted In
ithe Act, but also an Interme-
cliary who may be agsociated
with the securities market in
any manner. The Actalso con-
f'ors on Sebi substantial pow-
ersof subordinate legislation
1.0 make regulations to fill up
thegaps in laws and deal with
mattersof detail, which chan-
e rapidly with time. This en-
ables Sebi to deal swiftly with
uny new misdemeanour in
ll 1e market and keep the laws
relevant all the time.
Generally, there is broad
s:paration of powers among
th'u: agencies assoclated with
)i lW the legislature makes the
'rw the executive adminis.
ters it and the judiclary en-

forces it, If any deficlency Is
noticed while adiinistering <

or enforcing the law, the legis-
L:1ture amends it and, till that

tiime, a person can operate in &
the deficient areas with im- &
ptinity The securities laws, in §

cantrast, do not follow the
qtﬂu separation of powers,
T }prvso confer on Sebf, sub-
stantial quasi-legislative and

fera regulations and adjudic:
ates digputes under the regul-
ations, This enables it to
make and enforea lnws proac:
tively and, preferably, before
the harm s done,

All three cognnte pleces of
securitios leglslations, name-
ly, the Securities Contracts
(Regulation) Act, 1966, the Se-
bi Act, 1992, and the Deposito-
ries Act, 1996, provide for ad)-
udication proceedings for fm-
position of monetary penalt-
jeg, Itwas doubtful for a while
if the Imposttion of moneta-
ry penalty under the securi-
ties laws required establish-
ment of mens rea (gullty
mind). It is now concluslvely
sottled with a ruling from the
highest court that the adjudi-
cation proceedings are not
criminal or quasi-criminal
proceedings. These deal with
fatlures to comply with statu-
tory civil obligations, Penalty
is attracted as soon as non-
compliance with the statuto-
ry obligation is established
even if there Isnomens rea,

The law prescribes a penalty
of a specified amount for
mostof the violations. For ex-
ample, if any person indulges
in fraudulent and unfair
trade practices relating to se-
curities, he shall be llabletoa
penalty of 726 crore or three
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times the profit made from
such practices, whichever is
higher, It also provides that
the adjudicating officer shall
have due regard o certain
factors while determining
the mmount of penalty. It is
not very clear if the adjudi-
ating officer has any dlscre-
tfon or Is bound to levy the
preseribed penalty lrrespec
tiveof thegravity of theviola-
tion and intention hehind it,

As offences under the secu-
ritles laws are generally civil
innatureandit is hardtohave
evidence for cortnin offences
like unfalr trade practice or
insider trading, the prepon-
derance of probability is the
required level of evidence, Its
jmplication is that if 1t is like-
ly that a person has com-
mitted a violntion of law, even
if there is noclear evidence to
establish it, he will be deemed
to have violated the law.

The securities laws empow-
er Sebi to resort to a number
of penal actions simultaneo-
usly. An intermediary found
gullty of market manipulat-
fon can be penalised by sus-
pending or cancelling its cer-
tificate of registration, The
directors or partners of the
intermediary can be directed
not to deal In securities for a
speclﬂed pm'iod The violat-

jon can be adjudicated and
monetary penalty imposed,
The intermediary and its offi-
cers can be prosecuted for the
same offence. livery violation
could, thus, attract multiplic-
ity of proceedings and penal-
ties against the same person
forthesameoffence. Thisisin
addition to penaltieslevied by
sel-regulatory organisations
such as stock exchanges aga-
inst brokers, Such multiplici-
ty of actions does not consti-
tute double jeopardy.
Thesecurities laws allow Se-
bi to issue any directions, in-
cluding innovatlve directions
matching the circumstance.
For example, Sebi routinely
directs culprits to disgorge
their unlawful gains. It re-
strainsthe culpritsfrom hold-
ingthe position of director of
any listed company. It even di-
rects the culprits to make a
public offer to acquire shares
from public shareholders at a
price to be determined by the
stock exchange and acquire
theshares offered inresponse
thereto. All these directions
have been upheld by the high-
er authorities, In fact, the
powers of Sebf to issue direc-
tions have no limits provided
these are exercised in the in-
terests of investors in securi-
ties ar the securitics market,
These powerful provislons
serve as deterrent for poten-
tial offenders, while the Secu-
ritles  Appellate Tribunal
(8AT) guards against any pos-
sible misuse of these provi-
slons. Infact, SAT is singular-
ly responsible for the quality
of enforcement process un:
der the securitles laws and
the development of case laws
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