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‘We have abou
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nsolvency courtsare more
than capable of handling
the potentially large num-
berof cases that may come
to them following the
Reserve Bank of India’s latest
circular on non performing
assets (NPA), Insolvency and
Bankruptcy Board of India
(IBBI) Chairman M.S. Sahoo
said. In an interview, Sahoo
said he expects the govern-
ment to move quickly on the
recommended amendments.
RBI had ordered in February
thatall bad loans over Rs2000
crore must be resolved or
taken to the insolvency courts
in six months. Sahoo said this
would not be tough since the
NCLTs have handled 2000
cases in the past one year. He
also said that the insolvency
panel had recommended
tweaks to the law such that
partiesthat were unintention-
ally excluded from buying dis-
tressed companies are allowed
tobid. Edited excerpts:

270 daysare comingtoa

close as of end April.

What are your first

thoughts, would yousay

that these 12 cases are
largely a symbol of the
success of the NCLT
process?

In fact we have about 700
cases under the resolution
process, 12 isasub-set of them.
Of the 700, we have at least
100 which have crossed the
first stage, that
means either
they have gone
into successful resolution, or
have been approved for liqui-
dation. Not that every case
requires 180 days. We have
corporates of different sizes
with different complications.
Somewhere it could be com-
pleted much before 180 days
and that iswhy we have alsoa
fast-track mechanism for cer-
tain categories. So realizing
that there can be complica-
tionsin some cases, at least in
initial days, the law provides
anadditional 90 days.

As you said, for these 12
cases, these 12 are very big
cases, it took longer time. 90
days additional have been
given and all of them are
approaching the deadline.
However, at least for one the
resolution plan has been
approved. The rest, I think
except for one or so, the rest
have matured and areabout to

beapproved by the Committee
of Creditors (CoC) orare under
the consideration of NCLT.
Timelineis extremely impor-
tant when youdoaprocess like
thisbecause you cannot keep
the process on foralong time
when the organizational value
declines making the resolu-
tion difficult.

We have seen two cases
where some time was con-
sumed in the NCLT process
where honourable NCLT has
allowed additional time of 30
days or 50 days. So I am rea-
sonably hopeful. Yes, when we
started initially, there were
quitea few issues raised before
NCLT about the admission
process, and all of them got
sorted out in course of time
and some required also inter-
vention ofhigher courts. Now
we are passing through the
next critical stage, approval
stage. This will also pass
through. Naturally a new law
has come in, people will have
different perspectives, and it is
good that these are getting
sorted out and streamlining
the process for future.

Alarge partofthe litiga-
tionin these I2marquee
cases has come because
of this Section 29A and
people whoare involved
in the process tellme that
personsacting jointly or
inconcert, that phraseis
the big problem. Do you
see thatgetting changed
sometime soon?

There has been some rec-
ommendation
from the insol-
vency law com-

mittee on this. However, I
would not be able to tell what
view government would ulti-
mately take. However, surely,
they were certain unintended
exclusions which Tam sure will
beaddressed. Forexample,an
absolutely clean person, ares-
olution applicant comes in to
rescue a company in distress,
and in the process becomes
the promoter or manager of
that company. The stigma that
that company was earlier hav-
ing, NPA orwilful defaulter, or
it had some fraudulent trans-
action, that should not stick to
thenew clean person and that
clean person should not be
debarred fromsubmitting res-
olution plansin future.

Similarly, there are pure
play financial entities which
had given loan some time
back. in course of time under
various schemes those loans
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were converted to equity, now
they have become promoteror
controller, but they are not
really in the business of run-
ning that enterprise, they are
inthebusiness of giving credit.
So the stigma attached to an
enterprise which hasan NPA,
should not attach to this per-
son. So these kind of improve-
mentsdefinitely I can foresee.

You expect that this

advice given by the ILC

will be accepted by the
government?

I cannot say for the govern-
ment, but these are the things
whicharevery obvious things.
These werenot really intended
to, forexample, thereisanother
kind ofdisability which debars
aperson who hascommittedan
offence punishable with two
years or more. Such offence
could be also a negligent road
accidentand that may not have
anything to do with the run-
ning of a business. Then the
consideration cameup that let
usdebarthosepeoplewho have
really impaired their ability to
run abusiness, for example by
violating the economic and
commercial laws, Sebi Act,
Companies Act, prevention of
money laundering Act, or For-
eign Exchange Smuggling Act,
RBIAct,and inthose cases, we
will have enactments, if some-
body has violated those acts
and hasbeen punished for two
years, heshould not beallowed.
Of course there will be certain
serious cases like moral turpi-
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tude or murder which gives a
punishment of not less than
seven years, those people will
be debarred. However, after
they have served the punish-
ment, six years have passed,
they mayalsobeallowed to par-
ticipate or submit a resolution
plan.
You are obviously refer-
ringtoacase where peo-
ple are trying to rake up
in the case of one of the
buyers thathe is involved
inalitigationinanother
country on a

these problems, any idea
from the government
when we can hear about

question to an astrologer. 1
would not be able to give any

ideaon this.
Is it expected even
shortly because we were
actually expectingitlast
Saturdayitself, even this
weelk we were expecting
it. Is it something that is
Jjust amatter of

sexual har- ‘Whenwestarted, fewdays?

assmentcase, there were quite a I can only say
even that few issues raised that government
does not before NCLT is very sincerely
de: ‘lro:\ ll}e about the admis- cmvmllletl tosee
person’sabil- through these

ity to turn-

sion process, and

reforms and you

around the all of them gf’t have seen in the
company. It sorted °u_t in past, the kind of
isnotan eco- course of time' measures S0

nomiec

offence in a

strict sense of the term.

Do you see the amend-

ment to Section 29A

removing these kinds
disabilities?

No, that is the specific rec-
ommendation ofthe ILC. two
years or seven years punish-
ment, and thereafter if six
years have passed fromrelease
from the imprisonment, that
should be good enough.

You are speaking a lot

about the ILC recom-

mendations which are
taking care of some of

quickly they have

done. In the
Finance Act 2018, they
amended the Income Tax Act
to exempt the minimum alter-
nate tax (MAT) arising from
waiver of loans or write off of
loans and to that extent they
allowed adjustment of unab-
sorbed depreciationand carry
forward losses. You saw also
the change in the Companies
ActinJanuary 2018 which ear-
lier prohibited allotment of
shares at a discount, but it is
allowed nowand shares canbe
allotted at a discount if such
allotment ishappeningin pur-
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suance to a resolution plan
under the code. So I can say
that government is committed
to make things happen, they
came out with an ordinance
very quickly and it was regu-
larized. In IBBI also as and
when we see some difficulty,
wetrytorespondasquicklyas
possible. However, timeframe
isdifficult to give.

Youspoke abouthow the

insolvency law commit-

tee has made some rec-
ommendations to tight-
ening the definitions in

Section 29A so thatmore

people can apply for

resolving the defaulting
cases. One of the prob-
lems encounteredis that
of the NCLT, the tri-
Is a rdering a
dit, now the
forensic audit results
come only later, but the
parties are nowblaming
the resolution profes-
onal (RP) saying that
you suppress facts. You
now the two or three
cases I am referring to,
do you think this can be
resolved in some fash-
ion?

Itisnot possible foran RP to
complete the entire process
within six months. In the
sense, he has to come across
any kind ofaberration, make
an application to NCLT and
NCLT disposes well within
time, even before the approval
of the resolution plan so that

resolution plan can factor in
the outcome of adjudicating
authority. So that does not
happen and that is not
expected, but it is good
enough that he bringsupifhe
has comeacrossany preferen-
tial or irregular transaction
alongwith resolution plan for
consideration of the CoC. He
should ideally at least make
theapplication toadjudicating
authority before he vacates the
position. It is not expected he
would complete in any case.
Theresponsibilitiesare of the
erstwhile directors. For exam-
ple, thereisaSection 66 which
talks about the fraudulent
transactions and that has very
specific provision which talks
about the twilight zone.

Inusual course the board of
directorsisina fiduciary posi-
tion, they are supposed to
exercise due diligence and
accountable to all stakehold-
ers. After the company gets
intoresolution process, board
of directors are completely
suspended, somebody else, a
third party professional takes
itover.

However, there is a period
between these two times,
when board is in full power
and when board is absolutely
out of the power. In between
the timeis called twilight zone
when a director knows or
ought to have known, the lan-
guage used is that ought to
have known that there is no
reasonable prospects ofavoid-
ing the company getting into
resolution proc-

t 700 cases in resolution process’

forensic audit comes
later on, howwill the RP
bein aposition totell the
bidders that theseare the
problems, the foren
i es later. Foren-
udit cannot be done

in record time, it takes

about five months or so,

and then to accuse the

RP that you did not dis-

close does not make

sense.

Ifhe hascomeacross some-
thingirregular, itisthe dutyto
pursue the matter. Itis not that
all corporate resolutions will
require forensic audit. So the
person who runs it for six
months, he smells what is
wrong, where it is wrong, and
he should act diligently.

Youdonot think any dif-

ferent rules need to be

written tokind of protect
the RP fromsuchaccusa-
tions?

Not really.

Iwanted togettorelated

party. That word also

seems to be defined so
widely, i y way

is there ar
that can be restrained
likeitis under the Com-
panies Act so that more
people can apply forbuy-
ing up companies. Broth-
er-in-lawand things like
that, if that is included,
then more and more peo-
ple will get excluded
from buying defaulting
companies?
Related party is defined in

the codeinrelation toacorpo-

rate debtor and

ess. ‘Not everyinsol- the committee

Ifthatisthesit-  vency resolution  has suggested in
uation, then he caserequires180 factdefiningalso
has an extra duty days. We have keeping in view
towardsthe cred- corporates of an individual.
itors, he has to  different sizes What is the
reduce the poten- with different thinking as ol
tial loss to the  complications’ now is that, these

creditors.

If he has not
done it, the liability sticks to
him whenever the matter is
disposed off and the matter
goes to NCLT. NCLT takes a
view, then somebody may go
an appeal to NCLAT, so the
process can continue. I think
that is also the practice else-
where and that is why some-
times the insolvency profes-
sionals (IPs), in some overseas
markets, they charge an extra
fee to handle these applica-
tions pending before adjudi-
cating authorities after they
have demitted the position.

‘What about the suppres-

sion of facts, when the

financial entities

as I gave you the
example, somebody has con-
verted loan to equity and has
become an interested party
and therefore he is not
allowed to sit in the commit-
teeof creditors. One can con-
sider that kind of thing to be
exempt, that it would not
apply to him. Similarly, all
pure play financial entities—it
could be ARCs, alternate
investment funds, or banks,
they would not be covered
under this related party. How-
ever, beyond that, I do not
think it is advisable really to
exempt really related people
from the provisions of 29A.
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