T T TYPVO000C0000000eddddeeedede

20006) SHCUBITIR 1A Loy, 2is

SECURITIES LAWS

SECURITIES LAWS - LOOKING FORWARD
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v, ecurities lows are dynamic in terms of thelr changing noture, Such
W dynomism s required to improve the sufety and stficlency of
-’ operations, fo accommaodate new products and matket designs arid
to_adopt the best practices and to implement International staridards,
Besides amendments ond several ordinances, o number of logisletions
having a bearing on securities market have been amended to complement
the amendments in securities laws, The author has made an indepth
analysis of the reforms in the legislative framework under three broad
heads : Regulators, Enforcement Actions and Investors Protection and
concluded that the regulatory framework needs complete overhauling to
meet the emerging challeriges and address existing deficiencies.

EXTANT LEGISLATIVE FRAMEWORIK 7 (177 10 00 0 4 14 4
1. The securities laws have been evolving over time to meet the emerging
deficiencies, improve the safety and efficiency of operations, accomsmo-
date new products and market designs, and adopt the best practices from
the best jurisdictions and to implement international standards. The post
liberalization period has witnessed ten special legislative interventions,
including three new enactments, namely, the Securities and Exchange
Board of India (SEBI) Act, 1992, the Special Court (Trial of Offences
Relating to Transactions in Securities) Act, 1992, and the Depositories Act,
1996. The Securities Contracts (Regulation) Act, 1956 (SCRA ), the SEBI
Act and the Depositories Act were amended six, five and three times,
respectively, during the same period. The developmental need was so
urgent at times that the said period witnessed six ordinances relating to
securities laws. Besides, anumber of other legislations having a bearing on
the securities markets have been amended to complement the amend-

ments in securities laws.

The securities laws, comprising of five main legislations, namely, the SEBI
Act, 1992, the SCRA, the Depositories Act, 1996, the Public Debt Act, 1944,
and the Companies Act, 1956, govern the securities market. The SEBI Act,
1992 establishes SEBI to (a) protect the interests of investors in securities,
(b) promote the development of the securities market, and (¢) regulate the
securities market. With a view to prevent undesirable transactions in
securities, the SCRA gives the Central Government/SEBI regulatory
jurisdiction over (a) stock exchanges through a process of recognition and
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continued supervision, (b) contracts in securities, and (¢) listing of securi-
ties on stock exchanges. The Depositories Act, 1996 provides for the
establishment of depositories in securities with the objective of ensuring
free transferability of securities with speed, accuracy and security by (@)
making securities of public limited companies freely transferable subject
to certain exceptions; (b) dematerialising the securities in the depository
mode; and (¢) providing for maintenance of ownership records in a book
entry form. The Public Debt Act, 1944 contains the laws relating to
Government securities and management of Government debt by the RBL
The Companies Act, 1956 deals with issue, allotment and transfer of
securities and various aspects relating to company management. It pre-
scribes the standards of disclosure in public issues of capital, particularly
in the fields of company management and projects, information about
other listed companies under the same management, management per-
ception of risk factors, etc. All these Acts also provide a mechanism for
determination and imposition of penalties for violation of securities laws.

RESPONSIBILITY FOR REGULATING SECURITIES MARKET & i iam i ia.
2. The responsibility for regulating the securities market is shared by the
Department of Economic Affairs (DEA), Ministry of Company Affairs
(MCA), SEBI and RBI. Most of the powers under the SCRA are exercisable
by DEA while a few others by SEBL The powers of the DEA under the
SCRA are also concurrently exercised by SEBL The specified powers
under the SCRA in respect of the contracts for sale and purchase of
Government securities, gold related securities, money market securities
and securities derived from these securities and ready forward contracts
in debt securities are exercised concurrently by RBL. The SEBI Act and the
Depositories Act are mostly administered by SEBIL The Rules and the
Regulations framed under the securities laws are generally administered
by SEBI. The powers under the Companies Act relating to issue and
transfer of securities and non-payment of dividend are administered by
SEBI in case of listed public companies and public companies proposing
to get their securities listed. RBI administers the Public Debt Act. A High
Level Committee on Capital and Financial Markets co-ordinates. the
activities of these agencies. The orders of SEBI under the securities laws
are appealable before the Securities Appellate Tribunal (SAT). The orders
of the SAT are appealable before the Supreme Court on points of law.

This paper suggests reforms in the legislative framework under the three
broad sections: (@) Regulators, (b) Enforcement Actions, and (¢) Investor
Protection.

3. REFORMS RELATED TO REGULATORS !

(i) RegulatoryJurisdiction- Thereare several statutesregulating differ-
ent aspects of the securities market. The larger the number of laws,
the higher is the scope for inconsistency among them and the
possibility of regulatory overlaps and gaps. The protection of the
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consolidation of all laws relating to

interests of investors requires !
referably called

securities market into a single piece of legislation, p
the Securities Act which should prevail over the general laws. The
administration of the Act may be assigned to one agency with clearly
defined regulatory jurisdiction and accountability. And the agency
must work in close co-ordination with other regulators, domestic or
foreign.

There are also as many regulators as the number of laws. Their
responsibilities are not very clearly defined. For example, the SEBI
Act provides that the Central Government may make rules for
carrying out the purposes of the Act. It also provides that SEBI may
make regulations for carrying out the purposes of the Act. To make
the matter worse, some powers are exercised concurrently by more
than one regulator. For example, the powers under many provisions
underthe SCRA are concurrently exercisable by the Central Govern-
ment and SEBL The larger the number of regulators, the higher is the
scope for confusion among them, between the regulators and the
regulated and duplicity and inconsistency inregulations. Therespec-
tive responsibilities of each regulator and the responsibilities of the
Government vis-d-vis the regulators need to be clearly demarcated
in the interest of harmonious relation between them and to avoid
shifting of responsibilities between them, particularly at the time of
crisis. The law should clearly authorize the regulators to issue rules,
regulations, circulars, guidelines, orders, etc.,, and indicate the pur-
pose for which these instruments can be used and by which regula-

tor.

The companies and Governments are major issuers of securities in
the securities market. While SEBI is regulator for securities market
and has responsibility of protection of interests of investors in
securities, many aspects relating to corporate securities and Govern-
ment securities are governed by MCA and RBI under the Companies
Act and the Public Debt Act, respectively. This has potential to create
disharmony among the regulators and confusion for the market
participants. The securities laws need to be harmonized with the
Companies Act and the Public Debt Act. For example, the Companies
Act could prescribe the base level of standards for all companies
while SEBI should be at liberty to prescribe additional requirements,
if warranted, for the companies participating in the securities mar-
ket. It should enable SEBI to prescribe and administer any require-
ment in respect of listed companies with respect to matters related
to securities market and in the areas having a bearing on securities
market such as private placement, public issues, rights issues, buy
back, sweat equity, ADR/GDR, bonus issues, etc. These matters
could be prescribed by SEBI through Regulations made under the
SEBI Act read with the Companies Act. Similar empowerment of

@ Scanned with OKEN Scanner



{2 [ .
216 1 243 SCL - CORPORATE PROFESSIONAL TODAY [Vol. 66

SEBI mrespect of Government securitiesis necessary. If the authori-
ties find it difficult for any reason, the Government securities could
be taken out of the ambit of ‘'securities’ so that the regulators are
clear about their jurisdictions and responsibilities.

A significant challenge to the regulators is the convergence of the
Opportunity zones. Traditionally, businesses were clearly differenti-
ated; banks offered banking, insurance companies offered risk
covers and securities companies offered services related to invest-
ments. This resulted in separation of supervisory structures along
business lines. The economies of scale and economies of scope
coupled with financial deregulations have, however, ushered in an
era of mergers and acquisitions, leading to emergence of universal
financial power houses which are one stop shops for all financial
products/services. This has the danger of risk of one activity/
segment spilling overto the other activities/ segments of the markets.
If there are different regulators for different activities, there is a
potential problem of shifting responsibilities among them. This calls
for single regulator. There are arguments for and against single
regulator. Even if there is a single regulator, different departments
dealing with different segments of the market may act at cross
purposes which warrants a co-ordination mechanism among the
departments. The regulators, therefore, need to co-operate more
frequently than ever before and, that too, at multiple levels. The
statute must provide for such regulatory co-operation/ sharing of
information among them. '

While business is borderless, the regulation is not. Investors, issuers
and intermediaries increasingly see the benefits of internationaliza-
tion, while national regulators avoid taking responsibility beyond
their jurisdiction. This causes a growing mismatch between the
limited authority of national regulators and the global reach of the
intermediaries. This increases the chances of systemic risks in one
country spilling over to other countries. The regulators must have
powersto assist/seek assistance from overseasregulators or to enter
into MOUs or other co-operation arrangements with them to deal

with cross border misconduct.

With theinvestorin country A, the broker in country B, the exchange
in country C and the issuer in country D, the leggl basis of a
transaction involving them may be ambiguous. The differences in
legal background and regulatory tradition cornphfzate matters fur-
ther. Harmonising the market Regulations may :snnphfy the prob-
lems and reduce the compliance costs for participants whq do not
have to comply with different regulations in each country. Given the

I ] aditi h harmoni-
differences in legal system and regulatory tradition, suc ,
z;tion may be difficult. It may not be desirable also as it would reduce

competition between different regulatory regimes. In the non-
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harmonised regulatory system, one can compare and learn how
different regulatory systems handle different problems and every
jurisdiction learns from another, Thus, there is a need for striking a
balance, which could standardize the fundamental aspects and allow
flexibility in other aspects. This process must ensure that interna-
tional investors enjoy at least the same, if not better, rights and
guarantees as local investors do and are assured of non-discretion-
ary treatment from the State.

(i) Nom-interested Regulator - The regulator must not be an interested
party. It must not have any interest other than the protection of
interests of investors and orderly development of the rarket. This
principleis not followed in case of Government securities. RBI, which
is the manager of the monetary policy, acts as the regulator for
Government securities market, and also participates in the market
simultaneously as the manager of Government debt, issuer of secu-
rities, merchant banker to issue, registrar and transfer agent, clear-
ing and settlement agent, depository, provider of trading platform,
and subscriber to securities. In such a case, it may not always be
possible to avoid conflict of interests. The decisions relating to debt
management, interest rate and regulation of market should be taken
independently to avoid perceived conflict of interests.

Arelated issueis equal treatment for all kinds of securities. The same
regulatory framework as applicable to corporate securities or other
securities, as defined in the SCRA, must apply to Government
securities unless differential treatment is justified in some respects.
The issue, allotment, trading and settlement of Government securi-
ties should be subject to broadly the sameregulatory discipline as the
corporate securities are. The different securities cannot be treated
differently in all respects, as they compete in the same market place
for funds. If differential treatment is justified in all respects, they
should not be grouped together under ‘securities’.

(iii) Autonomy and Accountability of the Regulator - Under the market
determined decision-making regime, it is difficult to have complete
law as the market evolves everyday and the market participants
undertake innovative transactions. In order to deal with such evolv-
ing market on a continuous basis, it is necessary to assign legislative,
executive and judicial powers to the regulator who is expected to act
proactively, even though it is contrary to the doctrine of separation
of powers. However, to avoid misuse, the statute generally circum-
scribes the exercise of such power. SEBI has substantial legislative,
executive and judicial powers commensurate with its responsibili-
ties. It does not depend on the Government for its sustenance, and it
has freedom to frame regulations and initiate enforcement actions
without any recourse to the Government. The power of the Govern-
ment is limited to giving directions on questions of policy and
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