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Securities
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“Act, 1995, while amending e SEBI
Act, 1992;;.t_0vconferaddiﬁbndl_powefs,-

on SEBI has no doubi enlarged the
jurisdiction of SEBI and ‘had
reinforced the autonomy of the
watchdog body. But at the same time
the Amending Act has resulted in
introducing certain anomalies in the
scheme of punishment and also
suffers from certain other
‘deficiencies. This article highl ights

market failure in the capital market. These are: (a)
Human characteristics—people are self-interested, they
value consumption and dislike effort, they are risk averse and
they have bounded rationality, (b) Economic environment—
economic transactions take place without perfect information
the collection, maintenance and use of which require formidable
cost. property rights are not well defined and the production
techinclogyis lumpy and indivisible. (¢} Capiial market features—
the capital market is information driven, the transactions are
carried through intermediaries. the scale of operations of most
ol the players is very smali, the various players are spatially
dispersed and there is high degree of risk and uncertainty. For
example, the flow of information in capital market is not
in=tantanecus and all the participants in the market do not
possess the same quality and quantity of information at any
point of time. Some have access to additional information,
somne ger information after a lapse of time, some have only
misinformation and disinformation and some others never get
information. This happens because the spatially dispersed
small operators fail to break the information barrier raised by
a group of sophisticated operators. As the various playersin the
market act and react on the basis of full and accurate information
inadequate information or misinformation and the self-interested
Player_s operate opportunistically in guile, the prices of securities,
;)oﬂ(;.m‘pnmary and'secondary market, do not reflect the
I;J]Ekar;::l.tssls rgg rt;l(*:j l:;fgrf;}:e te:;zmmgtry of infor'mation,
i el : saction costs high and
prices fail to allocate the resources efficiently.

THREE sets of facters interact with one another to cause

This inherent tendency of the capital market to fail necessitate

the existence of a regulatory body to regulate the conduct of all
the participants in the market, to arrange for maintenance of
property rights, to make provision of full, accurate and up to
date information, to develop insurance and future markets to
hedge against risk and uncertainty and to provide an institutiopal
framework to minimise transaction COsts. The need for regulation
is further strengthened by the fact that the trade and industry
nowadays all over the world depend on capi?a! ’market
substantially for resources to finance their modernisation and
expansion programmes. If the capital market is to continue to
be a major source of finance for the growth of corporat'e sector,
it is necessary that all the players (issuers of securities, investors
and the intermediaries) behave ina responsible manner. If they
do not behave on their own, the regulatory body should make
them behave in a desirable manner. It is in this context that all
the countries have set up a regulatory body and armed them
with powers to effectively develop and regulate capital markgt,
although the style and banner of regulation vary quite
considerably across the economies. In India, such a regulatory
body was set up with the name and style of Securities and
Exchange Board of India (SEBI) on 12th April, 1988. SEBI
acquired statutory status on 21st February, 1992. The Securities
and Exchange Board of India (SEBI) Act, 1992, enjoined upon
SEBI to protect the interests of investors in securities and to
promote the development of, and to regulate, the securities
market. The functioning of SEBI over last few years revealed
that SEBI has not been adequately armed to carry out entrusted
duties efficiently. In 1595, the Securities Laws (Amendment)
Act (henceforth referred to as amendment Act) was passed to
amend, inter alia, SEBI Act, 1992 to confer additional powers
on SEBI for ensuring the orderly development of the capital
market. This paper is an attempt to examine the amendments
effected in the SEBI Act, 1992.

COMPOSITION OF SEBI BOARD

Section 6(1)(d) of the SEBI Act made it obligatory for the
Central Government to remove a member from the Board of
SERI if he was appointed as a director of any company. This
was so presumably to ensure that a person would not be able
to do justice to his roies as member of SEBI Board and as a
member of Board of directors of a company simultanecusly.
His interests as member of SEBI Board may clash with that of
a director of a company. After all the members of SEBI Board,
which is a quasi judicial body. are not just expected to be
impartial, they should also appear impartial. This was precluding
the appointment of people with adequate knowledge and
experience in the area of securities market to SEBI Board as
many of them are also involved with corporate management in
various capacities. The amendment Act has now deleted the
provision relating to disqualification of a member of SEBI
Board on his being appointed as a director of a company from
the statute. It has inserted section 7A which makes it obligatory
for a member of SEBI Board, who is director of any company
and who has any direct or indirect pecuniary interest in any
matter coming up for consideration at a meeting of the SEBI
Board, tc disclose the nature of interest and refrain from
participating in the deliberations or decisions of the Board with
respect to that matter. Now the Government can appoint
people of eminence with experience in matters relating toa
securities market to the SEBI Board. This would Improva the
decision making potential of SEBI and enable SEBI Board to
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focti o 4 : mrofossionals
lead and guide more effectively the team of professonas

working for SEBL
THE JURISDICTION OF SEBI

The jurisdiction of SEBI has been enlarged oy ins 0
more intermediaries and other persons associated with e

! i cne 11 ard 17 <ER A~ 180G2
securities market in secions 11l and 12 SESL A, 2
LR Y =

The amendment Act has emposwerad
regulate the working of the intermediaries ke ¢
custodians for securities and also certain oIn<r persat

with the securities market like forzign instindional im
credit rating agencies, veniure capital funds elc. S
been given blanket authority 10 regulate other e
persons, not named specifically in the stan
through a notification. This would ok
SEB! Act every now and then to deal
intermedizary or a person associated with

that may emerge in future.

Not only the ambit of SEBI has been expan
has been armed with befter we :

participants in the securities market. [z hast
that henceforth the conditions of regiszrazion
by Regulations and not under Rules as t
amendment. The enactment of Rules
prerogative of the Central Governmen: 2n
consuming process in contrast o Reguladions w
exclusive domain of SEBIL. Before theamendmert
required prior approval of the Central Governm
30 of the Act. This requirement has also been

market conditions, facilitate mainienancz ¢
discipiine, prudence and transparency and th
time.

MONETARY PENALTIES

Soction 12 of the SEBI Act originally provided for per
suspension and cancellation of a certificate of regisration of
intermediary. Such suspension/cancellation leads to cessafion of
business and affects innocent third parties, often adversah, >
were dealing with the intermediary. Besides there are many
persons other than intermediaries assodiated with the searides
market on whom the penalty of suspension/cancelation hasno
bearing. In order to tackle this, the amendment Act has inseried
anew Chapter V1 A in the SEBI Act which provides for monetary
penalties as an alternative mechanism to deal with capim! market
violations.

an

\

SEBI has been empowered to adjudicate a wide range of
violations and impose monetary penaliies on any infermediary
or other participants in the securities market. Chapier VI-Ahas
listed out a wide range of violations along with maximum
penalties leviable. It provides for a2 highest penalty of Rs. 10
lakhs and the violations listed are failure to submit any nend,
information or furnish any return, failure to maintain required
books of accounts or records, carrying on any colleciie
investment scheme without registration, faihure to enter into
agreement with clients, insider trading, faikire to redress the
grievances of investors, failure to issue contract notes, charging
excessive brokerage by brokers, failure to disclose substantial
acquisition of shares and take-overs etc. The amendment Act

4
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~2s monetary penaliies, viz..—fa) alump

, the viclation continues. 2nd (¢} &
mad in the viclation. The amount
heoct 10 the ceilling. by the adiudicating
bu the factors inciuding amount of
nfair advantage wherever quantifiable
Lo zmoun: of loss caused 1O an invesior or

< a rosult of defauit. and the repetiing

H 12

men:. Appeals from the orders
can te prefemed o the seaumifies
Serurites appeilate

R aen
oo U

INVESTOR PROTECTION

Bzfore the Amendment Act. SEBI was being perceived as
fve and toothless in proteciing the interests of investors.

e ecrdialh s o aes S 3 +
his was esseniizliy bacanse SERI did not have amy power ©

3 cONA

corgrol or regulate the issvers of securities. Section 11{2)b} ot the
SER! Act Ested 28 Kinds of itermediaries 1o be registered and
requiated by SEBI, bz exchided the issuer of seaurities. Asaresult
SERI covld not diredv regufate the ssuers {companies) on
matters relating to ksue a2nd transfer of seaurities. Inthe absence
of dear stahrory mandate to SEBi to reguizte issuers of seaurities
which are governad by the Companies Act. 1856, SEBlwesnot
zhle to compe! the SxueTs o make adequate disdosures. Rwes
rather directing iis effors only 2t the lead managersand merchant
bankers who are intermeadiaries and SgnItoNes I DIoSpatis
requiring them to make adogsedisclosures. Fuenthiswesbaing
challenged i courts of w as this was perosived beyond the
prisdhicson of SERL This debitating infirmity has been done
away with by the amendment Act which incorporated the
following provisions @ the SEB! Act—{a; Secion 11A now
inserted extends SEBT s requlatory powers over corporates inthe
smmnce of capial, tansier of seoumities and” other radated
matters. SEBI can specly by reguiations the matters to be
disciosed and the standards of disdiosure required for the protecion
of rwestors in respect of Ssuss made by bodies corporate; (b)
Section 11B now inserted empowers SEBI 1o issue Erechons to
all imfermediaries and other persons associated with the sooumities
market: {i) inthe inferest of investors, (1) in the interest of orderly
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t of the securities market, (iii) to prevent the affairs
g?;i?irr)lrt];:;ediary including a mutual fund frqm being conducted
in a manner detrimental to the interest of investors or of the
securities market, or (iv) to secure the proper management of
any such entity; (c) SEBI has been empowered to call for and
furnish to any other agency such information as necessary f_or
efficient discharge of its functions; (d) SEBI has been vested with
powers of a civil court under the Code of Civil Procedure, 1908
in respect of the following: (i) summon and enforce attendance
of persons and examine them on oath, (ii) inspect any boo.ks,
register and other documents, (iii) discover and enforce production
of books of account and other documents. These would help
SEBI considerably to carry out investigations, conduct inquiries
and inspections and lewy fines against the erring intermediaries,
issuers of securities and other persons associated with the
securities market; (e) SEBI can conduct enquiries, audits and
inspection of mutual funds, stock exchanges, self-regulatory
organisations and other intermediaries and persons in the
securities market; (f} Listing rules have been given statutory
status by amendments to sections 21 and 23 of Securities
Contracts (Regulations) Act, 1956. Any violation of listing
agreement now would be punishable under the said Act.

AUTONOMY OF SEBI

The autonomy of SEBI has been reinforced by the following
provisions: (i) SEBI has been vested with powers of a civil court,
(i) Section 20A now inserted bars the jurisdiction of civil courts
in respect of actionis or orders passed by SEBI. One can,
however, prefer an appeal to the Central Government against
the orders of SEBI and the jurisdiction of the High Court has not
been barred. This would make SEBI's functioning independent
of the lower civil courts and allow quick disposal of cases by SEBI
without being hamstrung by stay orders from civil courts, (iii)
Section 23A has been amended to extend the immunity from
suit, prosecution or other legal proceeding to SEBl in respect of
actions taken in good faith, (iv) Section 24, as amended,
provides that non-payment of penalty wouid bz an offence
punishable with fine or imprisonment under the Act, (v} Section
26 now permits SEBI to file complaints in courts under section
24 in respect of offences under SEBI Act without previous
sanction of the Central Government which was mandatory so far
even for filing routine prosecutions, (vi) By amendment to
section 28, the power of last resort of the Central Government
to exempt any person or class of persons dealing with securities
market from the requirement of registration with SEBI has been
surrendered, (vii) Section 29, as amended, provides that the
conditions for grant of registration would be determined by
Regulaticns and not by Rules, (viii) Sectien 30 has been
amended to provide the SEBI can notify regulations without
approval of the Central Government. These would enable SEB!
to respond speedily to changing market conditions.

MARKET DISCIPLINE

All players in the securities market have been brought under
regulatory framework of SEBI. If any body has been left out or a
new tupe of player emerges in the future, SEBI has been given
authority to bring that player to its jurisdiction by a notification
only Armed with authority to impose monetary penalty as well
as suspension or cancellation of certificates of registration of
erming players, SEBI can effectively prevent a player from
repeating a violation and prevent other players from indulging in
violation for fear of attracting deterrent penalty.

SECURITIES WATCHDOG GETS MORE TEETH

SECURITIES APPELLATE TRIBUNAL

An efficient and effective system of regulation calls not only for
firmness, but also for faimess. The amendment Act seeks to
establish one or more securities appellate tribunals to hear the
appeals from the orders of the adjudicating officers, Any body ot
satisfied with the orders of the tribunal can prefer an appaa'l to the
High Court. Thiswould ensure fairmessin the process of adjudication

Thus, by the amendment Act, the Government has eﬂectiyely
vested SEBI with all the powers required to discipline securities
market and conferred quasi judicial status on it. This has put SEF&I
on the firing line. SEBI has no more excuses for inaction. The
outcome should be greater transparency and speed in operations
and an end to insider trading, crony deals and payrents and
delivery problems all of which contribute to the market failure If
may be mentioned that the powers conferred on SEBI are
concurrent with those enjoyed under the Companies Act by the
Department of Company Affairs.

DEFICIENCIES

All said and done, the amendment Act has introduced a lot of
anomalies in the scheme of punishment and failed to harmoriise
and consclidate laws relating to securities market.

Anomalies in the scheme of punishment

+The SEBI Act, as amended, provides for two alternative types
of punishment for violations of the provisions of the Act. They
are—{a) suspension or cancellation of certificates of registration
to be imposed by SEBI Board only as per Regulations framed by
SEBI, or (b) monetary penalty to be imposed by an adjudicating
officer. appointed by SEBI, as per Rules framed by the Central
Government. These twao types of punishments are mutually
exclusive, not and/or purishments. If a violation is assigned to an
adjudicating officer for adiudication orrnonetary penalty isimposed,
penalty of suspension or cariceliation of certificete of registration
can not be imposed and vice versa. it is possible that a violation
attracts both the types of punishment. tit it is the SEBI Board
which would predetermine the type of piznishment to be imposed
for the violation. As per the scherme of the Act, SEBI shall apypoint
an officer to adjudge if comie body has contravened any of the
provisions of sections 15A to 15F of the Act. Once such: an
adjudicating officer is appointed, the SEBI Board loses control over
the case and the adjudicating officer decides the case on merit. The
adjudicating officer can at best impose monetary penalty even if he
finds that the violation really warrants suspension or cancellation
of registration. Similarly, if SEBI Board inihally considers a case for
suspension or cancellation, it can not impose monetary penalty
even if it concludes that the violation warrants monetary penalty
This happens because the SEBI Board does not have power 10
impose monetary penalty and the adjudicating officér does not
have power to suspend or cancel a certificate of registration.

A corollary of the above is that mind ts made up about the type
of punishment to be imposed on the erring party when the
alleged violation is referred to adjudicating officer for adjudication
or taken up by SEBI Board for impositior: of suspension or
cancellation of registration, thatis, al a stage when the nature and
gravity of the viclation has not beezn ascerained. When a case |«
referred to an adjudicating officer, it implies that SERI has taken
an irreversible decision to levy at best monetary penaity

Norrpally, monetary penalty is perceived less grievorss in
comparison to suspension or cancellation of reqgistration, It is
generally expected that a more rigorous process (s followed
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before imposing a grievous punishment. But in the scheme of the )defined. Still better if only one agency is given exclusive authority
SEBI Act, a‘more regiorous process is followed for imposing a ;over the securities market.

.ahter punishment. A light punishment, thatis, monetary penalty o o .
?sgimf)o‘s)cd onlyafter thegpropcess of adjudication by an adjudicating l; There are four basic pieces of legislation that provide regulatory

i circumstances enumerated in the statute and ‘framework for the securil’!es market.‘ Tbese are—{a) Thc
ngcailrjuléi';g:trir:;ifficer would follow Rules framed by the Central  /Companies Act', '1956, uyhxch deals with xssluef, allotbr;;eyif S:(d
Government. Again, a securities appellate tribunal has been | transfer of SeCUY:lt.lCS and disclosures to bg made for 1%1566 ,’sf ‘;;1
constituted to hear appeals from orders relating to monetary (b) The Securities Contracts (Regglanop) Act, 1¢ ,hw A’;h
penalty and further appeal from the orders of the securities | provides for regulation of transactions in 's-ecunt);:s'l {()";i,,
appelléte tribunal would lie to the High Court. The more serious :" control over .stock exclganges,' (c) Thg Securities anc !é;fchmng.;
punishment of suspension or cancellation of registration can be’  Board of India Act, 191)2, which prowde§ for the establis ment
awarded by SEBI Board as per Regulations framed by itself. of a regulatory authority to protect the interest of mvesforn’n")
Appeals can be preferred from the orders of SEBI Board to the  securities and to promote the developmen! of and to regulate‘_t. W
Central Government where the designated officer to hear the securities market, and (d) The Depositories Ordinance, 1695,

appealis a Special Secretary (Insurance), Department of Economic which provides a legal basis for establishment of depositories 1
Affairs. maintain the ownership records of securities in a book entry form

| and effect the transfer of securities. In addition, there are a

Any adjudicating authority has the power to issue interim | o,mper of other legislations (The Income-tax Act, The COPRA,
order during the pendency of a case, whereas SEBI does not | The [ndian Trust Act, The Reserve Bank of India Act, The Unit
seem to have any such power. SEBI Bodrd can pass, under the | Tyt of India Act, The MRTP Act) which have substantial bearing
circumstances specified in the Regulations, final orders for | op the securities market. All these have caused a lot of confusion
suspension or cancellation of registration. Strangely, suspension, | [, only in the minds of investors, but also among the various
which is normally an interim order, is a final order under the SEBI agencies who administer these legislations. The investor is still
Act.}faviolation prima facie warrants cancellation of registration, / |oft high and dry despite a plethora of legislation that purportedly
the SEBI Board would take up the case. Until a final view s taken | - otot his interests. He still runs after civil courts for redressal of
after complying with the due process of law as provided in the | piq grievances\ The amendment Act also does not do enough to
Regulations, SEBI can not stop the business of the erring party 5o+ the interest of investors from the whims of corporate
who can continue to do further damage. Further, the Act is silent management which holds up share transfer on slightest of
as to wha.\t hap?pens to existing contr_acts/.bus'iness/ assets of an pretexts. It has only enlarged the jurisdiction of SEBI over the
intermediary, if the certificate of registration is cancelled. Depositories which paved the way for Depositories legislation
and made the securities of public companies freely transferable.
There is a need to harmonise and consolidate all the laws relating
to securities market into one piece of legislation to be administered
by one agency.

|

The alternative punishments of monetary penalty and
suspension or cancellation are available to SEBI in respect of
intermediaries which are required to be registered under the SEBI
Act. The altenative of suspension or cancellation is not available
to SEBI in case of persons associated with the securities market Becuriti K e . .
who are not required to be registered with SEBI. _~"Securities market supervision is labourmtepswe and relies for

_ success on the commitment, judgement and skill of the personnel

The maximum penalties prescribed appear at times too low | involved. Given the size and spread of the securities market, SEBI
where it should be high and too high where it should have been | must increase its staff strength which is now quite inadequate for
low. For example, the maximum penalty SEBI can levy forinsider | the tasks assigned to it. Staffing pattern of SEBI also needs to be
trading is a meagre Rs. 5 lakhs which an insider would be too | changed to recruit professionals. SEBI must recruit experts who
happy to pay after making a killing on the stock market with price | thoroughly understand the functioning of Indian as well as
sensitive information. On the other hand, the failure of a broker | intemational financial system. Extensive training, retraining and
to issue, even if negligently, a contract note visits a fine as high | staff supervision are also required to achieve the necessary level
as five times the contract value. Thus a broker who fails to issue | of professionalism.

a contract note for Rs. 20 lakhs, has to cough up Rs. 1 crore.
RECOMMENDATIONS

SEBI has the power to suspend/cancel registration or impose

?azn:rt]?ry S_)ena]til q?ly if an mtedr_medtary. is registered with it. It (1) It would be better if all the violations under the SEBI Act
ly prosecute if an intermediary carries on business (except  are adjudicated, as per Rules framed by Central Government in
collective investment scheme) without registration. this regard, by an adjudicating officer who should have authority
Harmonisation of laws to imt;)otse m?rr;]etary penalty and/or cancellation of certificate of
registration. judicati i
While thg amendment has inFreased SEBI's ambit, it has not ang interim ord:raguiﬁ;t;(gi %ff:zcebl;;?:euslg g?vaenp;:]vtveerrrrtxzdpi'::ys
nyg?rsf(i):dmgg reducled the ambit of the Department of Company  pending adjudication. All the orders of the adjudicating officer
Alairs Ar‘:aa e]rress Jﬁ att;]ng to sect{g'tll.es rfnarket and investor  should be appealable to the securities appellate tribunal. SEBI
develop'ment i Secﬁﬁ:;iponSlkl ltty ?r supervision and  Board should direct its efforts for development of the market
Gifforont aqences. s iom fmar‘ et is ragmented among  rather than waste its precious time in trying violations of the Act.
ot g1 s c? roles of various agencies overlap, they [(ll) Various laws governing the securities market should be
duplicate e inconsisten?is ];:lllir{?oses %r:d result In extensive, | consolidated into a single piece of legislation and only one
ol ot ag e, thathavees% Zlgns. ed role and ]unsdxctlgn authority (SEBI) should be made responsible for its administration.
PO yatsiya pervisory and regulatory authority | This agency should professionally competent enough to play
pects ol the securities market need to be clearly | both developmental and regulatory role effectively. O
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