
OR CONNOISSEURS OF Ind- 
ia’s regulatory state, three leg- 
islative moments stand out. 
The Securities and Exchange 
Board of India (Sebi)Act, 1992, 

marked the agencification of securities 
regulation; its 1995 Amendment 
empowered the regulator; and the pro- 
posed Securities Markets Code (SMC) 
turns to regulatory governance. 

Yetacross these transitions,one foun- 

dational issue has defied resolution: How 
should theregulator be financed? Aregu- 
lator dependent on executive largesse 
may hesitate before confronting power- 
fulinterests; oneinsulated from all finan- 

cial discipline may drift fromits statutory 
purpose. The design of financial flows 
shapes its institutional character. 

Sebi’s financial history reflects evolu- 
tion by accretion rather than conscious 
design. When constituted by executive 
resolution in 1988, it depended on con- 
tributions from public financial institu- 
tions.From 1991, it received ashare of list- 

ingfees fromstockexchanges.Though the 
1992 statuteauthorised ittolevyfees,the 
early years were financially uncertain— 
the fee regulations were challenged; 
recoveries were delayed; and the govern- 
ment did not extend grants. Instead, it 
advanced an interest-free loan of 115 
crore,which Sebi repaid in full by 2009. 

Judicial affirmation of Sebi’s powerto 
levy fees in 2001 decisively altered the 
landscape. Registration fees and market- 
linked charges, coupled with expanding 
market volumes, generated a stable rev- 
enue stream and, over time, a substantial 

surplus, enabling Sebi to emergeasa self- 
financing institution. 

With financial comfort came consti- 
tutional unease.Through theFinanceAct, 
2019, Parliament amended the parent 
statute tomandatethat 25% of itsannual 
surplus be credited to a reserve fund, 
capped at twoyears’expenditure,withthe 
remainder transferred to the Consoli- 
dated Fund of India (CFI),and to obtain 
government approvalfor capital expendi- 
ture. In August 2021, Sebi remitted 
1,000 croreasaone-timemeasurewhile 

requesting reconsideration of the frame- 
work.Although notified, the government 
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kepttheoperationalisation of theamend- 
mentinabeyance.TheSMClargely carries 
this architecture forward, omitting only 
the requirement of approval for capital 
expenditure.It thus recognises atwo-year 
financial buffer, signalling a measure of 
autonomy while asserting a sovereign 
claim over excess surplus. 

Behind theselegislative recalibrations 
layasustained dialoguerootedinthe Con- 
stitution of India.Article 266 provides 
that all revenues received by the govern- 
ment form part of the CFl,and that other 
publicmoneyreceived “by or on behalf of” 
the governmentare credited to the Public 
Account of India.The execu- 

independence. Even absent overt inter- 
ference and fiscal dependence caninduce 
subtle caution. Experience across sectors 
demonstratesthis dynamic.Several regu- 
lators operate with thin revenue streams 
andrelyon governmentgrants.The appli- 
cation of executive financial rules to 
grants-dependent regulators illustrates 
how fiscal leverage can translate into 
administrative influence. 

The government already derives sub- 
stantial revenue from the securities 
ecosystem through securities transaction 
tax, goods and services tax,and income 

tax.Regulatoryfeesare distinct—theyare 
levied to defray the cost of 

tive contended that what W supervision and enforce- 
the government could have ment. If these fees are 
done departmentally, it must be attached to appropriated as general 
chose to do through a regu- the architecture revenue, the boundary 
lator. Money collected by of the levy itself, between regulatory 
Sebi and similarly placed not merely to charges and fiscal instru- 
Insurance and Regulatory . mentsblursand regulators 
Development Authority are the disposal of riskgradual departmental- 
therefore,in substance,gov- accumulated surplus  isation. 
ernmental receipts and T The government’s con- 
must ultimately enter sov- 
ereign funds. 

Sebi’s counter-position drew on cor- 
porate personalityand statutory purpose. 
Despite being “state” within Article 12, 
theyarenot“government”.Theypossessa 
distinct legal personality; are subject to 
taxation; may receive grants; and collect 
money not “for or on behalf of” the gov- 
ernment but pursuant to the statutory 
authority for defined objectives. Funds so 
vested for specific purposes, theyargued, 
cannot be submerged into sovereign 
funds. 

The SMC has largely addressed the 
doctrinal dispute. But the deeper institu- 
tional issue persists. Financial control is 
intimately connected with regulatory 

cerns,however,are not friv- 

olous. Persistent accumulation of large 
reserves outside the fiscal framework 
invites legitimate scrutiny. Can excess 
statutory levies be indefinitely ware- 
housedwithout parliamentary oversight? 
Should the regulated communityfund an 
ever-expanding corpusunrelated tofore- 
seeable regulatory need? 

These questions lead to a core consti- 
tutional distinction between feeandtax.A 
tax is a compulsory exaction for public 
purposes without quid pro quo. A fee, by 
contrast, must bear a reasonable and 

demonstrablerelation,nota mathemati- 

calequivalence,tothecostofservicesren- 
dered. In BSE Brokers’ Forum v. Union of 
India, the Supreme Court upheld Sebi’s 

levy,rejecting the contention thatitwasa 
taxindisguise.Implicitinthat affirmation 
was adiscipline—regulatoryfees mustbe 
commensuratewith regulatoryload.Sur- 
plusperseisnot constitutionallyfatal,but 
material and persistent over-recovery 
risks altering the character of the levy. 

It is here that the SMC architecture 
warrants caution.Ifthelevyis designed to 
generate revenue beyond the require- 
ment and the sovereign structures are 
mechanisms forautomaticappropriation 
of theexcessinto the CFI, the design effec- 
tivelyvalidates regulatory exaction forfis- 
cal ends. Constitutional character is 
shaped at the point of imposition not by 
the subsequent routing or accounting 
treatment of funds. The regulator 
becomes the tax imposer; the govern- 
ment the appropriator. 

Fiscal discipline must be attached to 
the architecture of the levy itself, not 
merely to the disposal of accumulated 
surplus. It must operate at the front end. 
Fee-setting must be anchored in trans- 
parent, periodically reviewed medium- 
term expenditure projections.Collections 
must align with regulatory load; reserves 
must be limited to clearly defined and 
publicly justified buffers; and rates must 
be recalibrated where sustained surplus 
indicates over-recovery. 

Sufficiency of resources is integral to 
meaningful regulatory independence. 
The statute should secure adequate and 
predictable funding for the regulator but 
not generateasurplus forthe sovereign.A 
regulatory levy must be normatively and 
constitutionally principled. It must 
remain what it is in law—a charge cali- 
brated to the cost of regulation—and not 
imperceptibly harden into taxation 
through design or drift. 

The tension exposed here is not pecu- 
liar to securities regulation. It reflects a 
broader design challengein India’s model 
of statutory regulation. The SMC, how- 
ever, offers an opportunity to craft a bal- 
anced resolution. If carefully designed, 
thisframework canserve asatemplate for 
other regulators navigating similar ten- 
sions in India’s evolving administrative 
state, preserving autonomy without per- 

mitting a fee to quietlybecomea tax.


