INCE ITS ESTABLISHMENT
in 1992, the Securities and
Exchange Board of India
(Sebi) has evolved into one of
the most powerful financial
regulators in India, exercising extensive
quasi-legislative, executive,and quasi-
judicial powers. This hybrid institutional
design has beenjustified by the demands
of investor protection, market integrity,
and regulatoryspeed.The Securities Mar-
kets Code Bill, 2025 (SMC), now before
Parliament, seeks to consolidate and
extend this model. It,however,intensifies
constitutional concerns about the limits
ofdelegatedlegislationand the permissi-
ble concentration of regulatory power.

Inaconstitutional democracy,the pri-
mary responsibility for law-making rests
with the legislature. This includes the
articulation of policy,shaped through par-
liamentary deliberation and democratic
accountability. Delegation to the execu-
tive is constitutionally permissible. But it
is limited to filling in details and opera-
tionalising statutory policy, not deter-
mining its core content.

The line is especially firm when it
comes to defining contraventions and
prescribing punishment.These are core
legislative functions: they delineate the
boundaries of lawful conductanddirectly
affect liberty, property,and reputation,
and must be determined by the legisla-
ture. When delegation extends to these
matters, itrisks crossingthe linefrom per-
missible delegation into an abdication of
core legislative responsibility. At its core,
theissueis notregulatory power,butwho
definesitslimits.

The history of securities regulation in
India reflects this careful balance. When
Sebi was first vested with the power to
impose monetary penalties in the mid-
1990s, thelegislative frameworkretained
primary control over the definition of
wrongdoing,both criminaland civil,while
permitting flexibility in enforcement.
Contraventions were identified in the
statute, adjudication was structured
through rules framed by the central gov-
ernment,and appellate oversightlaywith
the Securities Appellate Tribunal.
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The SMC departs from this discipline
by allowing the regulatoryauthority to
play a more active role in shaping contra-
ventionsand penalties.Clause 92 permits
the addition of contraventions beyond
those specified in the statute, thereby
enabling their scope to evolve. Practices
once regarded as legitimate may laterbe
reclassified as violations, and vice versa.
This regulatoryflexibility,however,carries
a deeper cost—it makes the boundary
between lawful and unlaw-
ful conduct contingent on

randum of delegated legislation accom-
panying the SMC that subordinate law-
making would be confined to procedural
and administrative matters;empowering
the executive to define contraventions
goeswell beyond that limit.

Whilethe SMCseeks, in part, toration-
alise and decriminalise securities law, it
retains criminal liability for a category of
conductdescribed as“marketabuse”.This
appears to narrow criminal exposure and
improve the ease of doing
business.Yetitcarriesanin-

executive determinationra- SMC departs from  herent tension: even as Pa-
ther than legislative choice.  dj scipline by letting rliament signalsrestraint, it

Theseconcernsareacute h | delegates to the regulator
in the realm of criminal lia- the rf.!gu atory theauthoritytoexpandthe
bility, which entails stigma, authority to play a scope of criminalisation.

coercion,and deprivation of
liberty.Given the severity of
these offences, including
imprisonment of up to 10
years and fines up to 310
crore, constitutional disci-
pline demands that the core content of
such offences be defined by the legisla-
ture. Clause 93,however,enables the exec-
utive to createadditional criminal contra-
ventions and prosecute their breaches.
The foundation of criminal liability thus
shifts from parliamentary enactment to
administrative fiat, militating against
basic principles of legality. Courts,bound
to give effect to valid subordinate legisla-
tion, may thus uphold convictions based
on norms that have not undergone leg-
islative scrutiny.

Thisshiftof critical policy choicesaway
from elected representatives undermines
democratic accountability and unsettles
the constitutional balance between the
legislature and the executive. It also
departs from theassurance in the memo-

more active role in
shaping contraven-
tions and penalties

The result is not calibrated
decriminalisation, but an
open-ended architecture of
criminal liability.

The SMC compounds
these concerns by restruc-
turing the adjudicatory framework. It
empowers Sebi to prescribe, through reg-
ulations,the mannerof conductingadju-
dication proceedings. This departs from
the existing model, where such procedu-
res are governed by the central governm-
ent-framed rules. This shift collapses the
distinction between rulemaking and enf-
orcement: the same authority would de-
fine the norms, initiate proceedings, and
design the process fortheiradjudication.

Undertheproposed regime,Sebiwou-
1d thus shape both substantive enforce-
ment standards and the procedures gov-
erningadjudication,whilealso controlling
theappointment ofadjudicating officers.
This concentration of functions may
enhance regulatory efficiency,butitblurs
thelinesbetween norm creation,enforce-

ment,and adjudication,lines thatarecen-
tral to preserving institutional balance.

The concern is not of institutional ex-
pertise or integrity. It is structural —such
concentration can undermine the validi-
tyof enforcement itself.The consequenc-
esoffailingtomaintain institutional sep-
aration are real. In Deloitte Haskins v.
Union of India (2025), Delhi High Court
quashed multipleshow-causenoticesand
final orders of the National Financial Rep-
orting Authority on theground thatitfail-
ed to segregate audit quality review from
disciplinaryfunctions.Thelessonis clear:
structural safeguards aren’t formalities;
theyare conditions of valid enforcement.

None of this suggests that securities
regulation should be weakened or that
regulatoryagility is undesirable. Modern
financial markets demand swift, expert-
driven, and adaptive intervention. But
constitutional design requires that such
agility be anchored in accountability.
When delegation extends into domains
that shape the boundaries of liabilityand
the processes of adjudication, it begins to
resemble not flexibility, but institutional
substitution.

The SMC thus raises a deeper consti-
tutional question: Howfarcanregulatory
consolidation go beforeitbeginsto erode
the foundational distinction between leg-
islature and executive? Modern markets
demand a strong regulator, but that
strengthmustrestonaclearlydefinedleg-
islative foundation.The legitimacyofreg-
ulation rests not only on expertise and
efficiency, but also on its grounding in
democratically accountable law-making.

The SMC presentsaconstitutional inf-
lection point for securities regulation. It
offers an opportunity to modernise and
streamline the law, but also carries a risk
of unsettlingfirst principles.When the po-
werto define offences,expand criminal li-
ability,and design adjudicatory processes
migrates tothe regulator, theissue ceases
to be one of regulatory efficiency and
becomes one of constitutional design.
Without careful recalibration, the result
may not be better regulation, but a grad-
ual erosion of the constitutional bound-
ariesthatsustain therule of law.



