
HE proposed Securities Mar-
kets Code consolidates the 
three existing laws into a sin-
gle legislative framework. 
There are good reasons for 
such a rationalisation. 

Consider this. The Securi-
ties and Exchange Board can initiate 
three types of  proceedings—under Sec-
tion 11B of  the Sebi Act, resulting in 
preventive and remedial directions; en-
quiry proceedings, which could lead to 
suspension or cancellation of  registra-
tion; and adjudication proceedings, 
which could culminate in the imposi-
tion of  monetary penalties. Compara-
ble provisions exist under the other two 
securities enactments as well.

In practice, the same case often trig-
gers parallel proceedings before differ-
ent authorities within Sebi. Although 
these proceedings are legally independ-
ent, authorities lower in the institu-
tional hierarchy generally tend to ar-
rive at findings similar to those reached 
at higher levels. Conflicting findings 
remain possible, too. More fundamen-
tally, the nature of  the sanction is deter-
mined at the stage of  initiating pro-
ceedings, before the gravity of  the 
contravention is fully established. 

The SMC seeks to address these con-
cerns by consolidating the multiple en-
forcement tracks into a single adjudica-
tory proceeding. An adjudicating officer, 
who may be anyone from a division chief  
or the chairperson, may determine the 
contravention first and then impose ap-
propriate outcomes. The framework em-
beds proportionality and deterrence by 
requiring consideration of  factors such 
as intent, duration and frequency of  the 
contravention, unlawful gains, investor 
harm, impact on market integrity, con-
duct of  the noticee before and after the 
contravention, precedents, and aggravat-
ing or mitigating circumstances.

This is a significant improvement. 
Yet, the consolidation of  proceedings 
also concentrates discretion in ways 
that may create new risks for consist-
ency, predictability and credibility.

Under the earlier framework, mone-
tary penalties could be imposed by a di-
vision chief, while more severe sanc-
tions such as cancellation of  registration 
or market restraints were generally im-
posed by a whole-time member. There 
was, thus, a broad correspondence be-
tween the seriousness of  the contraven-
tion, the severity of  the sanction and 
the rank of  the authority imposing it. 

The SMC may enable subordinate legis-
lation to prescribe the level of  officer 
who may act as AO, depending on the 
case’s gravity. Such calibration would 
strengthen institutional credibility and 
reinforce confidence in the outcomes.

The SMC also departs from the ear-
lier model under which adjudication 
procedures were prescribed through 
rules framed by the government. It in-
stead proposes that procedures be spec-
ified through Sebi regulations. This 
risks collapsing the distinction between 
rule-making and enforcement, since 

the same authority would frame the 
norms, initiate proceedings, appoint 
AOs, and prescribe the adjudicatory 
process. Retaining government-made 
procedural rules would preserve a 
healthier institutional separation.

The more serious concern, however, 
lies in the architecture of  enforcement 
discretion. Under Clause 20, the AO 
may impose one or more of  five broad 
categories of  measures: suspension or 
cancellation of  registration, cease-and-
desist directions, monetary penalties, 
disgorgement, and other appropriate 

directions. The code does not indicate 
when one remedy should be preferred 
over another, or when multiple reme-
dies should be imposed. 

The discretion widens further once the 
AO enters a particular category. “Appro-
priate directions” alone contain a menu 
of  11 measures, including restraining a 
person from dealing in securities, sus-
pending trading, annulling trades, and 
directing divestment of  holdings. Each of  
these then requires further calibration. 

These remedies are not interchange-
able. Disgorgement is restorative, aimed 
at stripping away unlawful gains made 
or losses avoided. Monetary penalties 
are punitive and deterrent. Market-ac-
cess restraints are preventive and pro-
tective. Suspension or cancellation of  
registration addresses institutional fit-
ness. Corrective directions seek to re-
store market integrity or undo the ef-
fects of  wrongful transactions. A serious 
contravention may, therefore, justify one 
remedy or several in combination. 

This creates what may be called the 
code’s cascading discretion problem. 
Even on a conservative estimate, the 
framework generates a very large matrix 
of  possible enforcement outcomes. The 
AO must choose not only among sanc-
tions, but also among their combina-
tions, scope, duration and intensity. 
Without a structured framework, simi-
lar cases may attract materially different 
outcomes. Unless a differentiating prin-
ciple is clearly articulated, enforcement 
risks appearing uneven and arbitrary.

The absence of  ex ante guidance also 
weakens deterrence. Regulated entities 
cannot reliably anticipate regulatory 
consequences, and enforcement risks 
becoming less predictable and less nor-
matively coherent. There is also a dan-
ger of  over- or under-enforcement.

The solution is not to reduce regula-
tory discretion, but to structure it. A 
modern securities code should not 
merely list the medicines available to 
the regulator; it must also prescribe 
when, why, and in what combination 
they are to be administered.

(Views are personal)

EARS ago, while releasing this 
writer’s book on judicial re-
forms, Justice J Chelameswar 
shared an anecdote. A judge of  
the Andhra Pradesh High Court, 
while dealing with a politically 
sensitive case, was confronted 

with two conflicting judgements of  the 
Supreme Court rendered the same year. 
The dilemma was disclosed to K Paras-
aran, then the Attorney General of  India, 
who appeared before the high court on 
request. The judge asked, “What should I 
do when there are two conflicting judge-
ments?” Justice Chelameswar recalled 
Parasaran’s reply: “Your lordships are 
very lucky. There are two judgements be-
fore you and you may choose to follow ei-
ther. But more often, I am confronted with 
a situation in the Supreme Court where I 
rely on the earlier part of  a judgement 
and my opponent relies on the later part 
of  the same judgement.” The humour in 
Parasaran’s response indicates the trap-
pings of  a poly-vocal court. 

It is not as if  every different voice 
from the Bench is a matter of  concern. 
There are instances where one Bench 
relies on a larger Bench’s judgement to 
say that a coordinate Bench went wrong. 
This is not an aberration to be worried 
about, but an assertion to be proud of. 
When a judgement is erroneous on the 
face of  it, for it is against the pronounce-
ment by a larger Bench on human dig-
nity and personal liberty, a poly-vocal 
court becomes a court of  possibilities.

When a division Bench of  Justices Uj-
jal Bhuyan and B V Nagarathna recently 
held that the denial of  bail to activist 
Umar Khalid by a coordinate Bench was 
wrong, as it refused to follow the binding 
precedent by a three-judge Bench in K A 
Najeeb (2021) and other cases, it was more 
than a course correction. It was an affir-
mation of  India’s liberal democracy.

The facts of  the Syed Iftikhar Andrabi 
(2026) case are illustrative. The allega-
tions of  narco-terrorism levelled against 
the appellant are serious. Nevertheless, 
those were unsupported by materials 
except self-incriminatory confessions. 
The appellant has been incarcerated 
since 2020 and some co-accused had al-
ready been granted bail. More signifi-
cantly, prior to the present case, he had 
suffered preventive detention under the 
J&K Public Safety Act and alleged vic-
timisation. Yet, the trial courts and the 
high court remained helpless for about 
six years. The grant of  bail in such a 
situation was justifiable.

The question whether the statutory 
hurdles could block such constitutional 
mandates was answered negatively in Na-

jeeb. The restrictive language in Section 
43D(5) of  the Unlawful Activities (Preven-
tion) Act stipulates denial of  bail if  “there 
are reasonable grounds for believing that 
the accusation is prima facie true”. Yet, 
in Najeeb, the court said that when there 
is prolonged incarceration without trial, 
it infringes on the fundamental rights of  
the accused and therefore the rigidity of  
the statute should yield to the constitu-
tional language of  liberty.

Also, in Javed Gulam Nabi Shaikh 
(2024), the court had flagged the propo-
sition that the seriousness of  allega-
tions, instead of  being projected as a 
reason to deny bail, should facilitate 
speedy trial, which is a fundamental 
right under Article 21. The court even 
said that after denying this crucial 
right, “The State or the prosecuting 
agency should not oppose the plea for 
bail on the ground that the crime com-
mitted is serious.”

Despite the authoritative pronounce-
ment in Najeeb, which laid down the 
law, a subsequent two-judge Bench got 
inclined more towards the stringency 
of  the statute than the rights. Thus, in 
Gurwinder Singh (2024) and more re-
cently in Gulfisha Fatima (2026) (the 
Umar Khalid case) the court deviated 
from Najeeb and other judgements and 
rejected their liberal spirit. It denied 
bail to two of  the accused in a selective 
manner that was rightly disagreed with 
in Andrabi. Even earlier, another two-
judge Bench in Zahoor Ahmad Watali 
(2019) had in effect said that in UAPA 
cases, bail can only be denied. Justice 
V Gopala Gowda and many others pub-
licly criticised such judicial gestures.

Following the Andrabi verdict, there 
were two developments. First, after Kha-
lid’s interim bail plea was rejected by 
the Delhi trial court, he moved the high 
court and got an interim bail for three 

days. The Supreme Court’s pronounce-
ment in Andrabi should have persuaded 
the trial court to grant interim bail. It is 
a tragedy that the opinions of  individual 
judges prevail over the law laid down by 
superior courts. Judicial anarchy is an-
tithetical to adjudicative discipline.

The second development is the Delhi 
Police’s request for referring the bail 
issue to a larger Bench, purportedly 
due to an alleged conflict of  judge-
ments. A deviation by a subsequent 
smaller Bench from what has been laid 
down by an earlier larger Bench is not 
a conflict warranting reference under 
Article 145(3). It is perhaps an instance 
of  judicial indiscipline.

Even high courts have relied on Na-
jeeb and other decisions in that line, 
setting apart Gurwinder Singh. The 
Kerala High Court did so in Kalidas 
(2025). A division Bench of  the court 
stated, “Gurwinder Singh cannot be un-
derstood as one diluting the proposi-
tion of  law laid down in Najeeb.”

Thus, the Supreme Court has only 
stated the obvious in Andrabi and cor-
rectly found fault with the approach of  
the coordinate Bench. Therefore, the re-
quest for reference, though accepted 
now by a two-judge Bench, has no legal 
basis. That apart, any expression of  
doubt about placing the fundamental 
rights above the draconian statutes has 
the potential to revive the ADM Jabalpur 
(1976) moment, which favoured suspen-
sion of  such rights during the Emer-
gency. The request for reference is, 
therefore, a dangerous signal.

Liberal views on bail have come from 
the Supreme Court only after prolonged 
incarceration of  the accused. In sensi-
tive cases, mere invocation of  the laws 
against terrorism and money launder-
ing can effectively deny individual free-
dom for years altogether. The trial 
courts or even high courts have done 
little when the State has misused draco-
nian laws to suppress dissent. It’s a sad 
commentary on the state of  liberty in 
India, which in theory asserts that 
speedy trial is a fundamental right.

Justice Siddharth Mridul said in 2021, 
“Bail is a constitutional recognition of  
the presumption of  innocence.” Much 
remains to be done for freedom to truly 
become the citizen’s experience, rather 
than only the court’s rhetoric. It is neces-
sary to sensitise courts across the coun-
try on the topic of  human rights and per-
sonal freedom. To enable such a course, 
individual liberty has to be placed at the 
centre of  the national political discourse. 
 (Views are personal)
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INDIAN EXPRESS IS NOT AN 
INDUSTRY. IT IS A MISSION.

— Ramnath Goenka Y PERSONAL LIBERTY AS
A CONSTITUTIONAL

IMPERATIVE

In a poly-vocal court, different Benches may lean towards 
a statute’s rigidity or the constitutional language of liberty. 

This contrast is especially sharp on the issue of bail

NO EASY ANSWERS
AS RUPEE SLIDE POSES
TOUGH RATE CHOICES

T
HE Indian rupee hit a historic low of  96.96 against the 
US dollar on Wednesday. It has weakened over 6 percent 
since the Gulf  war began on February 28, lost nearly 
7.8 percent so far in 2026 and about 13 percent year-on-
year. Worse, markets have priced in 100 a dollar this 

year, with economists like Gita Gopinath preferring to let 
the rupee fi nd its own level. Arvind Panagariya, chairman 
of  the 16th Finance Commission, even urged the RBI to not 
let the rupee depreciation determine its policy response, 
whatever the level. Others have made the case for a rate hike 
to defend the rupee and prevent an infl ationary build-up. But 
the very idea of  a rate hike has spooked the bond markets, 
with the 10-year yield fi rming up 4 basis points to 7.11 per-
cent on Thursday. Although higher rates can attract foreign 
capital as the interest rate differential between the US and 
India widens, that gap is near a decadal low right now. 

One reason for the weakening rupee is costlier oil im-
ports. With the benchmark crude touching $110-120 a bar-
rel, India’s import bill is now pegged in excess of  $240 
billion this fi scal, as against roughly $160 billion in the 
previous fi scal. As prices remains volatile, some fear India 
may be staring at an oil-driven stagfl ationary snarl-up 
regardless of  whether prices and supply shortages are 
short-lived or not. They insist that the right response is to 
hike rates. But others reason that more than volatile pric-
es, persistent foreign capital outfl ows is weakening the 
rupee. For the fi rst time since record-keeping began in 
1998-99, foreign portfolio investors were net sellers of  In-
dian equities for two consecutive years. 

Traditionally, the RBI sells dollars to stem the rupee’s 
slide. Since the start of  the war, it has sold over $38 billion 
and has another $623 billion of  usable reserves. But deplet-
ing forex would make the exchange rate vulnerable to ex-
ternal shocks. That’s why the central bank announced a 
$5-billion rupee-dollar swap to inject liquidity into the 
banking system and boost dollar reserves. The move helped 
the rupee regain a bit of  ground. But the question is wheth-
er such interventions would be enough in the face of  fur-
ther pressure from oil prices, the threat of  imported infl a-
tion, a strengthening dollar and higher Treasury yields.

LET LAW TAKE ITS COURSE 
IN TELANGANA POCSO CASE

A
LLEGATIONS of  sexual offences involving minors can-
not be allowed to dissolve into partisan spectacle. The 
arrest of  the son of  a prominent leader of  Telangana, 
who is also a Union Minister of  State, has triggered a 
political slugfest between the ruling Congress, the BJP 

and the principal opposition, the BRS. Yet, the larger concern 
goes beyond party lines. With crimes against minors rising 
and online grooming emerging as a serious threat, the epi-
sode also draws attention to a troubling culture of  entitle-
ment and recklessness occasionally associated with children 
of  infl uential and political families across the spectrum.

According to the National Crime Records Bureau’s latest 
data publication, cases fi led under the Protection of  Chil-
dren from Sexual Offences Act, 2012 have been rising stead-
ily, with Telangana’s increase higher than the national 
average, while conviction rates remain worryingly low. In 
such a situation, allegations involving a politically infl u-
ential family naturally attract public attention and scru-
tiny. At the same time, the matter must be handled with 
fairness and restraint. The accused has denied wrongdo-
ing and claimed he is himself  being subjected to blackmail. 
Ultimately, it is for the courts to determine guilt or inno-
cence after due process is followed.

However, the delay in the arrest has inevitably raised 
questions and sharpened the political attacks. The BRS has 
accused both the Congress government and the concerned 
BJP leader of  collusion and attempts to shield the accused, 
though the party itself  has not always shown similar ur-
gency in other recent cases involving allegations of  exploi-
tation of  minors. The Congress government, on its part, 
has maintained that the investigation has proceeded ac-
cording to law and procedure. Unfortunately, amid the po-
litical crossfi re, the privacy and dignity of  the minor girl 
have been further compromised through the circulation of  
photographs and videos online. Equally disturbing are at-
tempts to drag unrelated individuals, including members 
of  the judiciary, into partisan insinuations. Such conduct 
only weakens public faith in institutions and distracts from 
the seriousness of  the allegations.

What is required now is not political grandstanding, but 
a credible and impartial investigation that inspires public 
confi dence. Cases involving minors demand sensitivity, 
discretion and accountability from all sides. The law must 
take its course fi rmly and fairly, without fear, favour or 
perception of  infl uence.

Q U I C K  TA K E

COSMIC AMBITIONS

WHILE the world ogles at the prospect of  the richest bil-
lionaire becoming a trillionaire after SpaceX’s $1.75-tril-
lion debut on the US stock market next month, more 

sensational details have come to light through the prospec-
tus.  First, the company’s loss in 2025 amounted to about half  
the whole year’s allocation for India’s rural jobs scheme. 
Second, Elon Musk will be showered with more shares than 
when the stock lists if  his fi rm can establish “a permanent 
human colony on Mars with at least one million inhabit-
ants”. Third, SpaceX aims to manufacture on the moon and 
Mars, and even mine asteroids. Before the fi nal frontier is 
irreversibly privatised, all nations must urgently come to-
gether to set norms for the next phase of  space missions.

Excessive materialism
Ref: Treat extreme heat as an emergency 
(May 22). The rising heat should be a 
warning against too much materialism 
instead of simple living and high thinking. 
Divine India and Digital India could together 
provide a solution—the former teaches 
simplicity without going back on the latter.
S A Srinivasa Sarma, Hyderabad 

Gender justice
Ref: Reality beneath the glass ceiling 
(May 22). In India, many desirable things 
take place not through nudges, but through 
laws. The effort for gender equality is one of 
them. It’s great that many listed companies 
are inducting women directors. And thanks 
to constitutional mandate, representation 
is good at panchayats. Hope women will  be 
given responsibilities in all  ranks. 
Raman Agrawalla, Bhubaneswar

Representation rhetoric 
Ref: Glass ceiling (May 22). Women’s 
representation and empowerment have 
become an electoral rhetoric without focused 
implementation. The pathetic numbers in 
politics show apathy since no party is near 
the one-third target. But it is gratifying 
to note the growth of numbers in the 
professional landscape. 
Rajarao Kumar, Bengaluru

Safety protocols
Ref: Safer elephant camps (May 22). India 
deserves low marks on ensuring animal 
safety. Negligence of the authorities may 
lead to a bigger tragedy for tourists or the 
animals one day. Several attacks have been 
reported even in the presence of trained 
forest department officials.
Nishal K K, Kozhikode

Caste spotlight
Ref: Record 7 SC MLAs (May 22). Why 
highlight the caste of the ministers rather 
than the perceived capabilities they bring 
to the table? We claim that we want to 
move towards a casteless society, yet keep 
spotlighting it on every occasion. People 
have enough tools these days to find out an 
MLA’s community if  they want.
Kumar Govindan, Attur 

No consolation
Ref: Dowry death cases (May 21). It  gives 
some consolation to know that dowry deaths 
in India reduced to 6,156 in 2023 from 8,455 
in 2014. But that’s no reason for satisfaction. 
There should be stringent action against 
culprits while more effective campaigns are 
created against the social evil.
Rajan K, Palakkad
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The draft Securities Markets 
Code proposes a much-needed 
rationalisation of laws. But it 
leaves adjudication outcomes 
dangerously open to discretion. 
By proposing that procedures be 
decided according to Sebi norms, 
not government ones, it risks 
collapsing the wall between 
rule-making and enforcement
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