HE PROPOSED SECURIT-

IES Market Code (SMC) is a

once-in-a-generation con-

solidation of India’s securi-

ties laws. By subsuming the
SebiAct, the Securities Contracts (Regula-
tion) Act, 1956, and the Depositories Act,
1996, it promises much-needed coher-
ence in an increasingly complex market.
Yet, in seeking to modernise, the Code
overlooksafoundationalissue:it doesnot
define its own territorial reach.

Countries have borders; markets do
not.Securities marketsare inherently glo-
bal, with participants, securities, capital,
and information moving seamlessly ac-
ross jurisdictions. Trading strategies may
be executed offshore, derivatives struc-
tured abroad, and market-loving inputs,
whether research reports or algorithmic
signals, can originate anywhere.

Conduct undertaken entirely outside
India can,and often does,affect Indianse-
curities markets.In such a setting,the ab-
sence of an express territorial provision is
asilence of consequence.

Indian constitutional doctrine already
accommodates thisreality.Article 245(2)
makes clear that no law is invalid merely
because it has extraterritorial operation.
The judicial interpretation hasrefined this
principle.In GVK Industries Ltd(2011),the
Supreme Courtheld that Parliament may
legislate on extraterritorial aspects that
have,orare expected tohave,animpacton
or nexus with India, orits interests. This
position was echoed in Pan Asia Advisors
Ltd(2015),whichupheld Sebi’s action ag-
ainst overseas conduct affecting Indian
securities markets. The Competition Act,
2002, adopts the same approach, exp-
ressly extending jurisdiction to conduct
outside India that affects competition
within the country.

Againstthis backdrop, the SMC’s silen-
ceon territorial jurisdiction createsavoid-
able uncertainty.Market participants,do-
mestic and foreign alike, rely on the
assurance that misconduct affecting Ind-
ian marketswill attract consequences,re-
gardless of whereit originates.When that
assuranceis unclear,deterrenceweakens.
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Theresulting uncertainty can unsettle in-
vestors, complicate compliance for inter-
mediaries, and, over time, divert capital
towards jurisdictions with clearer and
more predictable regulatoryframeworks.

This uncertainty is particularly acute
in cross-border markets,where miscond-
uctis oftenstructured to exploit jurisdict-
ional gaps.In theabsence of statutoryclar-
ity,enforcement mayappearinconsistent
orad hoc,especially when directed at for-
eign entities.This can undermineregula-
torylegitimacyand invitelegal challenge.
Recognising these concerns,modern sec-
urities law frameworks incr-
easingly adopt an effects-
based approach, ensuring
jurisdiction attaches not to
location butmarketimpact.

Thisapproachisalsoref-
lected in academic writing,
which has long recognised
thisapproach asboth legiti-
mate and necessary in an
interconnected economy.
Theeffectsdoctrine providesa pragmatic
basis for jurisdiction where conduct pro-
duces substantial consequences within a
state,reflecting the simple but centralidea
that jurisdiction should follow impact
rather than formal territorial boundaries.

This principle is well established in
practice. In the US, following Morrison v.
National Australia Bank(2010),the Dodd-
Frank Act reaffirmed enforcement juris-
diction on conduct-and-effects grounds.
Statutory provisions in the Securities Ex-
change Act,1934,and the Securities Act,
1933 explicitly cover (i) significant con-
ductwithinthe countryevenwheretrans-
actionsoccurabroad orinvolve onlyforei-
gn parties,and (i) foreign conduct that has

An effects-based
framework remains
the most practical
response to cross-

border market

misconduct
]

aforeseeable and substantial domesticef-
fect.The EUadoptsa similarly clear posit-
ion: the MarketAbuse Regulationextends
to acts and omissions both within the
Union and in third countries where EU-
traded instruments are concerned.
Tobesure,suchjurisdiction is not wit-
houtlimits.Its principal constraintliesin
enforcement. Regulators do not exercise
direct coerciveauthority over foreign ent-
ities or offshore assets; effective action
dependson cooperation frameworks and
calibrated domestic measures. Interna-
tional cooperation is facilitated through
frameworks such asthe In-
ternational Organization of
Securities Commissions’
Multilateral Memorandum
of Understanding (MMoU),
introduced in 2002, which
enables cross-borderinfor-
mation-sharingand coord-
inatedsecurities enforcem-
ent.The enhanced MMoU,
adoptedin 2016,strength-
ensthisarchitecture byallowingaccessto
and exchange of awider range of inves-
tigative assistance,includingaudit papers,
compelled testimony, freezingassets,and
telecom or internet service data. Sebi is a
signatory to these frameworks.
Inaddition,Sebi has entered intobilat-
eral MoUs with foreign securitiesregulat-
ors across jurisdictions to deepen coop-
eration and the exchange of information
forregulatoryand enforcement purposes.
Indiahas bilateral civilmutual assistance
arrangements,commonly referred to as
Mutual Legal Assistance Treaties, to sup-
port cross-border cooperationin civiland
commercial matters,including service of
process, collection of evidence, and en-

forcement of foreign judgments.

Beyond formal arrangements,regula-
tors rely on a range of practical enforce-
ment levers. These include restricting or
conditioning access to Indian markets,
directing domestic intermediaries to dis-
engage from identified foreign entities,
and issuing public disclosures that affect
reputation and marketaccess.Regulators
often seek comfort or no objection from
thehomejurisdiction regulatorwhen pro-
cessingapplicationsinvolving foreign en-
tities. Market participation, thus, carries
animplicit expectationof adherence toits
regulatorystandards.Even so,constraints
persist.Cooperation from foreign regula-
torsisnotalwaystimelyorassured.Inves-
tigations can be hampered by data access
limitations,evidentiarybarriers,and diff-
ering privacyregimes.Jurisdictional asser-
tions mayalso create overlaps, raising con-
cerns of duplication, inconsistency,and
regulatory comity. The effectiveness of
domesticleversultimatelydepends on the
economic significance of Indian markets
to the entity in question.

The limitations, however,do not dim-
inish the case for clarity.An effects-based
frameworkremains the mostpracticalre-
sponse to cross-border market miscond-
uct. Properly designed, it is not an over-
reach of sovereign power,butacalibrated,
cooperation-driven mechanism.The SMC
should, therefore,explicitly defineits ter-
ritorial scopebyadoptinganeffects-based
principle,bringingwithin itsambit cond-
uctoutside Indiathat hasa direct,substa-
ntial,orreasonably foreseeable impacton
its securities markets.Anchoring this fra-
meworkin proportionality,transparency,
and dueprocesswill strengthen domestic
credibility and international acceptance.

This also reflects settled international
practice.Inaglobalised market,silenceon
jurisdictionis not neutrality:itisaregula-
toryblindspot.IfIndiaaspirestobealead-
ing capital market, it cannotrely onimpl-
ied powers or judicial reconstruction to
define the reach of its securities law. It
must sayso clearly:amodern marketreg-
uires certainty of reach, which must ext-
endasfarasthe marketit seekstogovern.



