VERY YOUNG INSOLVEN-

CY regime is built twice,

once in Parliament and

again when it encounters

reality. Part III of the Insol-
vency and Bankruptcy Code (IBC),which
governs the insolvency of individuals, is
now having that encounter.

In the proceedings concerning Sub-
hash Chandra as a personal guarantor,
claimsof 322,007 crorehave been admit-
ted,while the repayment plan provides X6
crore tocreditors.Theorderapproving the
planhassince been stayed bya five-mem-
berbench,and appeals againstthe planare
pending. The case has exposed at least
three design questions.

First,test the estatebefore distributing
it. The outcome of an insolvency process
necessarily depends on the estate avail-
able to creditors. The process should sub-
ject the estate to two tests: are all assets
properly disclosed, and are all assets that
oughtto be there, there?

In a corporate insolvency resolution
process(CIRP), the IBC provides mechan-
ismstoexamine preferentialtransactions,
undervalued transactions, transactions
defrauding creditors, and extortionate
credit transactions.These provisionsoper-
ate within specified look-back periods,
includinglongerperiods forrelated-party
transactions.Following the 2026 amend-
ments,therelevantlook-back period isan-
chored to the CIRP’s initiation and ext-
ends to its commencement.

Part III also provides the means to
unwind transactions that have improp-
erly depleted an individual’s estate, but
locates the machinery at the bankruptcy
stage,withthelook-backperiodanchored
to theapplication for bankruptcy.

The UNCITRAL (United Nations Com-
mission on International Trade Law) Leg-
islative Guide identifies preferential,
undervalued,and creditor-defeating tran-
sactions as core categories of avoidable
transactions.Itrecognises thatthesuspect
period may be calculated from the appli-
cation for,or commencement of, insol-
vency proceedings.It cautions thatadelay
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between the two can diminish the effec-

tiveness of avoidance powers.

India has moved its corporate insol-
vencyregimeinthisdirection.Thereisno
compellingreason fora personal guaran-
tor’s creditors tohave a materiallyweaker
protection. The same avoidance frame-
work,appropriatelyadapted toindividual
insolvency, should therefore be available
fromtheinsolvencyresolutionstage,with
thelook-back periods anchored totheini-
tiation of that process.

Second,clean the electo-
rate and protect the minor-
ity.In the Chandra case, itis
alleged that entities linked
to the guarantor held a sub-
stantial majority of the vot-
ing share. Arepayment plan
cannotmeaningfullyreflect
creditorsupportif such per-
sons can determine its out-
come. Voting restrictions
should extend beyond the
narrow statutorydefinition of “associate”
to persons economically connected with
theguarantor. CIRPalreadyembodies this
principlebyrestrictingrelated-partycred-
itors from exercising voting rights in col-
lective decision-making. Part III should
adoptthesame principle,suitablyadapted
to individual insolvency, so that the vote
reflects the interests of creditors dealing
with the guarantorat arm’s length.

Insolvencyisa collective process and
thereforebinds dissenting creditors. But
that powerneedsafairness floor.Unlike
corporate insolvency, Part III does not
specify a minimum protection that a
dissenting creditor should ordinarily
receive. The UNCITRAL Legislative
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Guiderecognises this principle:wherea
plan binds dissenting creditors, they
should generally receive atleastasmuch
as they would have received in liquida-
tion, alongside safeguards relating to
priority and approval.

Part Il should therefore establish a
clearcounterfactual Adissenting creditor
should notreceiveless underarepayment
plan than it would reasonably have
received if the plan had not been approved
and the guarantor’s estate
had instead proceeded to
bankruptcy.Thiswould not
eliminate haircuts. A guar-
antor’s insolvency may
genuinely produce verylit-
tle for creditors. But it
would distinguish a low
recoverybecause the estate
is genuinely poor from a
low recovery produced by
weaknesses in the process.

Third, respect the con-
tingent nature of a guarantee. Upon
default, the guarantor’s liability is co-
extensivewith that of the debtor.The eco-
nomics of guarantee rests on this contin-
gency: the guarantor provides a backstop
against default; he does not become the
primary debtor.

ConsiderXhasguaranteed the debtsof
10 borrowers, each owing ¥100.The face
value of the guarantees is ¥1,000. Sup-
pose each borrower has a 10% probabil -
ity of default.Ignoring recoveries for sim-
plicity,X’s expected economicexposureis
100.If all 10 borrowers default, his lia-
bility could extend to ¥1,000. But eco-
nomically, he has undertaken a risk of
3100, notborrowed ¥1,000.

The difficulty arises when insolvency
proceedings commence againstthe guar-
antor.A creditor may submit a claim in
respect of the guarantee even though the
debtor has not defaulted. Insolvency can
aggregate several contingent liabilities
that might otherwise crystallise at differ-
ent times, or perhaps never crystallise at
all.In our example, the insolvency process
of the guarantor can confront claims of
1,000 whenthe contingency giving rise
to invocation of the guarantee may not
have occurred.

Insolvency, by bringing contingent
claims into the process before the con-
tingencies have occurred, can make a
contingentrisklooklike a present liabil-
ity. The remedy is valuing them appro-
priately. Where a guarantee has not yet
been invoked, the claim should be
treated as a contingent claim, the
expected amount recoverable from the
guarantor after considering the likeli-
hood ofinvocationand therecovery rea-
sonably expected from the debtor and
othersources.Part [II should require the
claimtobeadmittedatitsbestestimated
net value. This is consistent with the
approach reflected in the UNCITRAL
Guide, the US Bankruptcy Code,and the
Englishinsolvencyrules.

Iftheguarantee isinvoked and thelia-
bility has crystallised, the focus should
shift to coordinated proceedings of the
debtor and guarantor. The IBC already
envisages such coordination, and the
2026 insertion of Section 2 8A takes it fur-
ther by permitting, subject to safeguards,
certain assets of a guarantor to be dealt
with within the corporate debtor’s insol-
Vency process.

Realisations under a repayment plan
cannot establish whether a personal-
guarantorinsolvencyprocess has worked
well.The process mustensure theestateis
properly identified, collective decisions
are free from conflicted influence, and
contingent liabilities are appropriately
valued. Parliament should address these
gaps to make guarantees, and the credit
they support,work effectively.



